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INCOME TAX ACT 

 

Relevant Judgments of the week;  

 

1. Perfect Thread Mills Ltd. v. Deputy Commissioner of Income-tax, 

8(2), Mumbai, ITAT Mum 

 

FACTS:  

■   The assessee company engaged in the business of manufacture of 

cotton/polyester sewing and industrial threads. 

■   The assessee took a corporate loan of 306 lakh from 'KMBL'. The said loan 

was repayable in 36 monthly instalments. From August 2009 onwards 

assessee defaulted in repayment of loan, and KMBL classified assessee's 

account as a Non-Performing Asset ('NPA'). In said regard, a notice was 

served on as per the provisions of section 13(2) of, 'SARFAESI Act' on the 

assessee company and its personal guarantors. 

■   The total outstanding liability to KMBL at that point of time was Rs. 3.40 

crore. KMBL took over possession of the factory land of the assessee which 

was sub-divided into 7 plots and 6 of these sub-plots were sold by KMBL in 

March, 2010. KMBL directly received the consideration amounting to Rs. 

2.18 crore and adjusted the said realisation against the outstanding loan of 

the assessee, i.e. a sum of Rs. 1.48 crores was adjusted against the 

principal component of the loan and Rs. 69.75 lakh was adjusted against 

the interest component of the loan. 

■   While computing the capital gain under the Act, assessee treated the 

entire amount of Rs. 2.18 crore received by the bank on sale of plots as 

sale consideration; however, the amount of Rs. 1.48 crore which was 



P a g e  5 | 14 

 

apportioned against the principal component of the loan was claimed as 

deduction under Section 48 of the Act along with the indexed cost of 

acquisition and improvements. 

■   The Assessing Officer disallowed the above claim of the assessee and 

made an addition of Rs. 1.48 crore while computing the income under the 

head 'Capital Gains'. The Commissioner (Appeals) upheld the order of the 

Assessing Officer. 

■   When the matter came up before the Division Bench, the assessee 

contended that the consideration received by KMBL on sale of plots, to the 

extent it was adjusted by KMBL towards principal component of the loan, 

never accrued to the assessee and was in the nature of 'diversion of 

income by overriding title' and, therefore, the same should be allowed as 

deduction while computing the income under the head Capital Gains. 

■   The accountant member concurred with the submissions by the assessee 

on this issue and ordered deletion of addition made on this account. 

■   On the other hand, the Judicial Member passed an order sustaining the 

addition made by the Assessing Officer on the ground that the charge on 

the property was created by the assessee himself and thus, was in the 

nature of a voluntary charge. The doctrine of 'diversion of income by 

overriding title' was not applicable in the case of voluntary charge, but was 

applicable only in the case of automatic/compulsory charge. 

■   In view of difference of opinion between the two Members of the Co-

ordinate Bench, the matter was referred to the Third Member. 

 

 

HELD: 

 

The payment towards discharge of outstanding loan liability out of the sale 

proceeds of mortgaged property is a mere application of income and not a 

diversion of sale proceeds by overriding title. The assessee cannot claim 

such application as deduction for the purpose of computing Capital Gain in 

terms of s. 48 of the Act. The legal position prevailing prior to SARFAESI Act 

is also germane even after the enactment of SARFAESI Act. 
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2. D.S. Corporation vs. ITO (ITAT Mumbai) (Third Member) 

 

FACTS: 

The assessees were co-owners of a property. The property was sold by them 

on 24-10-2005 for a sale consideration of Rs. 4.05 crores. In support of the 

computation of capital gain, assessees had filed report of Government 

registered valuer valuing property as on 1-4-1981 at Rs. 27,29,600. There 

was no dispute that the cost of acquisition of the property had to be worked 

out by adopting FMV of the property as on 1-4-1981 and applying indexation 

on such value. The Assessing Officer, however, was of the view that the FMV 

of the property as on 1-4-1981 adopted by the assessee based on the 

estimate by the Government registered valuer was high and, therefore, he 

referred the matter to the Valuation Officer of the Department (DVO) for 

determination of FMV as on 1-4-1981. The DVO estimated the FMV of the 

property as on 1-4-1981 at Rs. 18,41,000. The assessee had raised 

objection to the valuation of the FMV as on 1-4-1981 as adopted by DVO. On 

consideration of the above objection, the Assessing Officer was of the 

opinion that valuation as given by the DVO had to be accepted since it met 

with all the objections raised by the assessee with regard to the valuation as 

done by the DVO. Further, in computation of the capital gain, the assessee's 

had claimed as expenses in connection with the transfer of the capital asset 

a sum of Rs. 1,50,000 towards dividing wall expenses, electricity and water 

meters charges of Rs. 94,000 and sum of Rs. 46,400 towards obtaining 

valuation report in respect of current value of the property as well as FMV of 

the property as on 1-4-1981. The Assessing Officer held that the aforesaid 

expenses could not be considered as expenses incurred wholly and 

exclusively in connection with transfer of the capital asset. The Assessing 

Officer also rejected assessee's claim for exemption under section 54EC on 

the ground that the assessee had invested amount of capital gains in Rural 

Electricity Bonds (REBs) after the expiry of prescribed time period. On 

appeal, the Commissioner (Appeals) upheld the order of the Assessing 

Officer. 

HELD: 

The revaluation of asset being land held by the partnership firm which 

results into enhancement of value of asset and this enhanced amount 

https://itatonline.org/archives/d-s-corporation-vs-ito-third-member-s-454-the-revaluation-of-asset-being-land-held-by-the-partnership-firm-which-results-into-enhancement-of-value-of-asset-and-this-enhanced-amount-credited-in-cap/
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credited in capital account of partners and when a retiring partner takes 

amount in his capital account including enhanced value of asset, it does not 

give rise to Capital Gain under section 45(4) r.w. Section 2(14) of the 

Income-tax Act. 

3. Grasim Industries Ltd. v. Deputy Commissioner of Income Tax, 

Central Circle 1(4), Mumba (Mumbai ITAT) 

 

FACTS: 

Demands in respect of collection/recovery of tax and interest was raised by 

the AO. A conscious decision was taken by revenue authorities not to 

recover outstanding demands for time being. Assessing Officer did not wish 

to recover demands in hope that as a law-abiding corporate citizen, assessee 

would volunteer to co-operate with income tax department and Assessing 

Officer chose to wait till suitable clarification was obtained from High Court 

to effect that stay granted in a writ petition challenging validity of order 

declining stay under section 220(6) ceases to hold good.  

ISSUE: 

Whether powers of recovering disputed taxes are with Assessing Officer once 

an Assessing Officer had himself decided not to take coercive measures for 

time being. 

HELD: 

Once the Assessing Officer himself has decided not to take coercive 

measures, for the time being, it cannot be open to us to direct the assessee 

to pay any part of the disputed demands. When the powers of recovering the 

disputed taxes are with the Assessing Officer, and when, according to him, 

there are no fetters imposed on the exercise of such powers, it cannot be 

open to him to ask anyone else to direct him to exercise these powers. The 

question of such directions would have relevant only when the Tribunal was 

to pass any stay order subject to such a condition, but given the considerate 

approach adopted by the field authorities, there is no need to pass a stay 

order in this case. 
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4. Tamil Nadu State Marketing Corporation Ltd. Versus Union of India 

(SC) 

The State Government undertaking in the above case challenged the vires of 

Section 40(a)(iib) before the Madras High court which was not entertained 

by the high court on the pretext that the assessment on merits was pending 

at the assessing officers’ level. The Apex Court however noted that when the 

vires of Section 40(a)(iib) of the Income Tax Act were challenged, which can 

be decided by the High Court alone in exercise of powers under Article 226 

of the Constitution of India, the High Court ought to have decided the issue 

with regard to vires of Section 40(a)(iib) on merits, irrespective of the fact 

whether the matter was sub judice before the Income Tax Authority. Vires of 

a relevant provision goes to the root of the matter. The matter was therefore 

set aside to High court for deciding the challenge to the vires of the section. 
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Relevant Judgments of the week;  

1. Goods detained on grounds of bona fide dispute of rate of tax 

are not sustainable: Kerala HC: Hindustan Coca Cola (P.) Ltd. 

 

Facts: 

The petitioner is a Private Limited Company engaged in manufacture 

and supply of fruit-based beverages/drinks registered in the State of 

Kerala with GSTIN No. 32AAACH3005MIZO. According to the 

petitioner, the carbonated fruit drinks manufactured by them were 

classified under HSN 2202 9920 under GST and discharging GST @ 

12% on all intra-State and inter-State supplies. During the course of 

Business of supplying the goods inter-State, the vehicles carrying the 

aforementioned goods were intercepted in Walayar, Palakkad on the 

premise that the aforementioned goods were wrongly classified, in fact 

they would be falling under the head 2202 10, for which the GST rate 

is 28%. 

Ruling: 

It is irresistibly concluded that in case of a bona fide dispute with 

regard to the classification between a transitor of the goods and the 

Squad Officer, the Squad Officer may intercept the goods and detain 

them for the purpose of preparing the relevant papers for effective 

transmission to the judicial assessing officers and nothing beyond. In 

the present case, it is a case of bona fide miscalculation as to whether 

the goods would be exigible to 12% or 28%. The goods are directed to 

be released to the petitioner with a further direction that the 

inspecting authority of Kerala would prepare a report and submit the 

GOODS & SERVICE TAX ACT 
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same to the assessing authority, Karnataka for taking action, if deem 

it appropriate, in accordance with law. 

2. Penalty order is valid if goods detained on ground of expiration 

of EWB: AP Appellate Authority: Whirlpool of India Ltd. 

 

Question: 

Whether the appellant contention that validity period for e-way bill is two 

days as per G.O.Ms. No. 309, dated 24-7-2017, is applicable to the present 

case or not? 

Ruling: 

It is pertinent here to record that as per APGST Rule 138(9), whenever any 

dealer could not transport the goods within the validity time of e-Way bill, 

such e-way bill needs to be cancelled electronically in the common portal 

within 24 hours of generation. But, in the present case though the dealer 

contended that there was heavy rain on 19-8-2018, that's why, they could 

not transport the goods, however failed to cancel the e-way bill within 24 

hours of generation. Rule 138(10) clearly prescribes that validity of e-way 

bill for a distance up to 100 km is one day only. 

Regarding penalty also, the appellant could not put forth any dependable 

explanations and the Inspecting Authority's action on this aspect are found 

to be legitimate. 

3. SEZ unit allowed refund of ITC received from the ISD unit : Gujarat 

HC: Britannia Industries Ltd. v. Union of India 

 

Facts: 

The petitioner which is situated in Special Economic Zone (for short "SEZ") 

filed an application for refund in Form GST RFD-01A with regard to the credit 

of Integrated Goods and Services Tax (for short "IGST") distributed by Input 

Service Distributor (for short "ISD") for the services pertaining to the SEZ 

unit. Deputy Commissioner, Central GST rejected the claim on the ground 

that SEZ unit is not supposed to pay any tax and thus there would be no 
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question of ITC. Being aggrieved by the order, the petitioner has filed this 

petition 

 

Ruling: 

The petitioner is entitled to claim refund of the IGST lying in the Electronic 

Credit Ledger as there is no specific supplier who can claim the refund under 

the provisions of the CGST Act and the CGST Rules as input tax credit is 

distributed by the input service distributor. 

 

Relevant Updates of the Week: 

 

Recent Notifications issued on 22.12.2020 

Section/ Rule Particulars Effective Date 
Notification No. 94/CT-2020 dated 22.12.2020 

Rule 8 (4A) and Rule 
9 

Along with application for GST registration, 
(i)Individual has to undergo biometric-based 
Aadhaar authentication and taking 
photograph or taking biometric information, 
photograph and verification of such other KYC 
documents, as notified 
  
(ii) Applicant other than individual has to 
undergo the verification of the original copy 
of the documents uploaded with the 
application in FORM GST REG-01 at one of 
the Facilitation Centres notified by the 
Commissioner and the application shall be 
deemed to be complete only after completion 
of the process laid down. 
  
The time for system-based registration has 
been enhanced from 3 days to 7 days. That 
means, now department shall be required to 
review and grant registration within 7 days 
against 3 days as provided earlier from the 

date of filing of registration application. 
  
Where the applicant does not do adhaar 
authentication or where department feels fit 
to carry out physical verification the time limit 
for grant of registration shall be 30 days 

22.12.2020 
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instead of 7 days.  
Rule 21, 21A and 22 Now, the department may now proceed with 

cancellation of GSTIN, where a registered 
person 
(i) avails Input Tax Credit (ITC) exceeding 
than that permissible in Section 16 
  
(ii) the liability declared in GSTR 3B is less 
than that declared in GSTR 1 in a particular 
month 
  
(iii) violates the provision of rule 86B 
  
A reasonable opportunity of being heard shall 
not be afforded before cancellation where the 
proper officer (PO) has reasons to believe 
that the registration of person is liable to be 
cancelled 
  
No refund u/s 54 of CGST Act 2017 can be 
availed by the taxpayer, where a GSTIN is 
suspended. 

22.12.2020 

36(4) Limit of 10% is now reduced to 5%. Mere 
uploading of invoice in GSTR-1 will not suffice 
but return has to be mandatorily filed by 
supplier. 

01.01.2021 

New Rule 86B 
inserted 

Restriction has been placed on setting off 
more than 99% of tax liability from Input tax 
credit where the value of taxable supplies 
other than exempt supply and zero rated 
supply exceeds Rs. 50 lakhs in a month. 

Though few exceptions have been provided to 
this rule which are as follows: 
  
(i) Where the taxpayer has paid Income Tax 
exceeding Rs. 1 lakh in two preceding 
financial year. 
(ii) Where taxpayer has received refund 
exceeding Rs. 1 lakhs u/s 54 of CGST Act 
2017. 
(iii) Where taxpayer has used electronic cash 
ledger to pay of liability on outward supplies 
which cumulatively makes 1% of the total 
liability up to the said month 
(iv) Where a person is a Government 

Department, Public Sector Undertaking 
(PSU), local authority or a statutory body. 
  
Commissioner or an officer authorised by him 
in this behalf may remove the said restriction 
after such verifications and such safeguards 

01.01.2021 
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as he may deem fit 
New Rule 59(5) 
inserted 

Taxpayers now not allowed to file GSTR 1 if 
they have not filed their GSTR 3B for 
preceding two months, likewise if the 
taxpayer has opted for QRMP scheme and has 
not furnished GSTR 3B of previous Qtr., then 
subsequent filing of GSTR 1/ IFF shall not be 
allowed.  

22.12.2020 

Rule 138 Earlier one day was permitted for distance up 
to 100 kms under e way bill provision. Now 
the same has been increased to 200 kms. 

This means that only one day validity shall be 
granted to cover a distance up to 200 kms 
which was earlier 100 kms. 

01.01.2021 

Notification 93/CT -2020 dated 22.12.2020 
Section 128 Waives late fees payable for delay in filing of 

GSTR 4 for FY 2019-20 by *Composition 
Dealers in the UT of Ladakh* from 
01.11.2020 to 31.12.2020 

22.12.2020 

Notification 92/CT -2020 dated 22.12.2020 
Finance Act 2020 Provisions of sections 119, 120, 121, 122, 

123, 124, 126, 127 and 131 of the said Act 
shall come into force. 

01.01.2021 
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