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SC: Determination of income in respect of godown receipts 

on estimated basis was a plausible view; SLP dismissed  

The SC in the case of V Dhanna Reddy as reported in 100 Taxmann 

358 on the section 145 read with 263, rejected the SLP of revenue. 

It upheld the  High Court ( as reported in 100 Taxmann 357) and 

ITAT view that while determining assessee income in respect of 

godown receipts on estimate basis, AO had adopted a plausible 

view and, thus, revisional order passed by CIT(A) on said issue 

was not sustainable. Assessee firm was engaged in business of 

stevedoring, clearing and forwarding, shore handling and steamer 

agency services .In response to notice under section 148, assessee 

filed returns of income on estimated basis at 7.5% of gross 

receipts. AO accepted assessee return. CIT opined that AO erred in 

determining income of assessee on estimate basis in respect of 

godown receipts and thus passed a revisional order setting aside 

assessment.  ITAT as well as HC opined that AO had treated 

activity of renting of godown as integral part of business of 

assessee and, view taken by AO was a plausible one - revisional 

order was set aside . Therefore on facts, SLP filed against decision 

of High Court was to be dismissed. 

SC: HC was right in not interfering with sec. 148 notice as 

assessee didn't challenge its validity before ITAT  
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The SC in the case of Alkem Laboratories limited as reported in 

100 Taxmann 382 on the issue of raising on objection against the 

notice u/s 148 , held that where the assessee didn't raise such  

objection before the ITAT , and thereafter the where  Patna HC  

took a view that since assessee did not challenge validity of 

reassessment  proceedings before Tribunal and, thus, in absence of 

any concluded facts being available on record, it was not 

appropriate to interfere with impugned notice issued under section 

148, SLP filed against decision of High Court was to be dismissed.  

For assessment year 2011-12, assessee claimed weighted 

deduction of Rs. 54.72 crores under section 35(2AB). AO rejected 

assessee's claim. Subsequently, AO initiated reassessment 

proceedings taking a view that said amount of Rs. 54.72 crores 

escaped assessment. Assessing Officer filed writ petition 

challenging validity of reassessment proceedings. High Court noted 

that since assessee had not filed appeal before Tribunal, in absence 

of any concluded facts being available on record, it was not 

appropriate to interfere with impugned notice issued under section 

148. Therefore assessee petition was dismissed with a liberty to 

assessee to avail statutory alternative remedies. 

HC: Gain on sale of share taxable as STCG if assessee 

maintained separate portfolio for 'trading'  

The HC of Bombay in the case of Vikshit Engineering as reported in 

100 Taxmann 436, on the issue of Capital gain u/s 45 read with 

section 28 held rejecting the AO  view that profit arising from sale 

of shares was taxable as business income, in view of fact that 

investment in shares were made out of assessee own funds and, 

moreover, assessee had maintained two portfolio one for 

'investment' and other for 'trading'. The HC held that mere fact 

that assessee held those shares for a short period, would not 

convert capital gain into business income and, thus, amount in 
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question was to be taxed as short term capital gain. Assessee 

earned profit on sale of shares and claimed STCG . AO did not 

accept assessee claim on ground that all shares in respect of which 

STCG was earned, were held for a very short period i.e. purchased 

and sold during relevant year itself and thus taxed under Business 

and Profession. ITAT found that investment in shares were made 

out of assessee own fund and it was also noted that assessee had 

maintained two portfolio, one for 'investment' and other for 

'trading'. Besides, for earlier years, revenue had accepted assessee 

claim of STCG. In aforesaid circumstances, mere fact that assessee 

held shares for a short period, would not convert capital gain into 

business income therefore, Tribunal was justified in allowing 

assessee claim. 

HC: No cancellation of trust's registration merely because it 

didn't carry out any charitable activity during the year  

The HC of Karnatka in the case of D R Ranka charitable trust as 

reported in 100 Taxmann 371 on the issue section 12A held that  

registration under section 12AA cannot be cancelled merely on the 

ground that the assessee trust didn't carry any activities during the 

concerned year. Assessee-trust was granted registration under 

section 12AA - Subsequently, CIT cancelled assessee registration 

on ground that assessee had not carried out charitable activities 

during relevant period. ITAT set aside order passed by 

Commissioner on ground that whether assessee was involved in a 

charitable activity or not, could be considered in assessment 

proceeding .The HC held that so far the assessee being involved in 

any charitable activities or not and whether income so derived has 

been apportioned towards any other purpose, can be considered 

only during course of assessment proceedings and not at time of 

considering application for registration under section 12A. 
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HC: Initiating Officer could issue fresh notice if attachment 

order was set-aside on ground of procedural defect. 

The HC of Delhi in the case of Sunita Gupta as reported in 101 

Taxmann 1, on the issue of Benami Act , rejecting the assessee 

writ held tha  If an order is set aside on account of violation of 

principles of natural justice or on account of any procedural defect 

in decision making process, concerned authority is not precluded 

from re-initiating proceedings after curing procedural defects, 

subject to condition that fresh proceedings are (a) within 

jurisdiction of authority; and (b) are not barred by limitation. Thus, 

where Adjudicating Authority had set aside Provisional Attachment 

Orders passed under section 24(3) and 24(4)(a)(i) only on ground 

that Initiating Officer (IO) had not followed procedure in terms of 

scheme of section 24 and Adjudicating Authority had not examined 

issue whether properties (amounts) in question were Benami 

properties in terms of section 2(8), IO could have re-initiated 

proceedings by issuing a fresh show cause notice.  

HC: Reassessment justified as assessee didn't file relevant 

details related to huge advance made to one party  

The HC of Madras in the case of A. Sridevi as reported 100 

Taxmann 434 on the issue of section 147 /148 held that  where 

reassessment proceedings were initiated against assessee on 

ground that she had advanced several crores of rupees to a party 

but source of such amount was  unexplained. Since assessee had 

not filed balance sheet or statement of affairs related to such 

advance, impugned reassessment proceedings were justified. 

Assessee filed her ROI which was processed under section 143(1). 

Subsequently, case was reopened by issuing a notice under section 

148 and further, reassessment order was passed making addition 

in respect of unexplained cash credit. AO, once again reopened 
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assessment by issuing notice under section 148. Reason furnished 

for reopening of assessment was that assessee had given certain 

advance to one, for purchase of property and source of amount so 

paid was not explained. Assessee raised an objection that there 

was full and true disclosure of all material facts as when earlier 

reassessment proceedings took place; she had filed all necessary 

details including cash flow, which reflected payments made as 

advance, and, therefore, reopening of assessment was not 

permissible. It was noted that merely because a cash flow 

statement was appended by assessee it could not be taken to be 

established that assessee had made full and true disclosure of 

advance paid. Further, assessee had not filed balance sheet or 

statement of affairs related to such advance. Even when 

reassessment proceedings were commenced by issuance of notice, 

assessee did not file a fresh ROI, but informed AO to treat return 

of income filed as return in response to notice under section 147.  

Therefore, it could not be said that there was full and true 

disclosure made by assessee pertaining to transactions, hence 

impugned reassessment proceeding was justified.  

HC: Provisions of Limitation Act are applicable to proceeding 

filed before Debt Recovery Tribunal  

The HC of P&H in the case of Ravi Kant as reported in 100 

Taxmann 467 on the issue of limitation held that provisions of 

limitation Act 1963 are applicable to proceedings/application filed 

under section 19 before DRT; DRT has power to condone delay in 

respect of proceedings under section 19.The court allowing the 

appeal of the assessee held that Section 5 of 1963 Act enables the 

Court to admit an appeal or an application after the expiry of 

prescribed period of limitation on sufficient cause being shown for 

the delay. It is meant to condone the default of the party wherever 

it is able to satisfy that sufficient cause exists. Thus, sufficient 
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cause is sine qua non for exercise of discretion for condoning delay 

under this provision. The discretion, however, is to be judicial and 

not arbitrary. 'Sufficient cause' has not been defined by the 

legislature in the 1963 Act but is to be ascertained on the 

individual facts of each case. The court followed Oswal Spg. and 

Wvg. Mills Ltd. and held that the Tribunal had the power to 

condone the delay. Further u/s section 24 and the judicial 

pronouncements as quoted above, the inevitable conclusion is that 

the provisions of section 5 of Limitation Act are applicable to the 

proceedings/application filed under section 19 of the 1993 Act 

before the Tribunal. Once it is so held, the provisions of section 5 

of the 1963 Act are applicable to the application. Therefore, the 

application seeking condonation of delay shall also be 

maintainable. The Tribunal has wrongly rejected the condonation of 

delay application filed by the petitioner for setting aside ex parte 

order holding that the Tribunal had no jurisdiction to condone the 

delay. 

ITAT: No denial of exemption just because educational 

institution collected part of fees in Foreign exchange 

abroad.  

The ITAT Mumbai in the case of American School of BET as 

reported in 100  Taxmann 338 on the issue of section 10(22) , 

rejecting the revenue appeal  and relying on the CBDT Circular No. 

F. No. 194/16/77-IT(AI), dated 29-10-1977 held that where 

assessee educational institution existed solely for purpose of 

education and its receipts were applied only for educational 

purpose and Assessing Officer also did not make any charge 

against same, assessee could not be denied exemption under 

section 10(22) merely on ground that it was receiving fees from 

foreigner students in foreign exchange abroad by way of an 

arrangement with an educational organisation abroad. Assessee 
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educational institution claimed exemption under section 10(22) . 

AO noted that assessee was receiving fees from foreigner students 

in foreign exchange abroad by an arrangement with an 

organization namely, SAIESF, in, USA and said fees was out of 

purview of audit in India - Accordingly, Assessing Officer denied 

claim of exemption under section 10(22). It was noted that there 

were no conditions in relation to audit of accounts under section 

10(22). Further, requirement under section 10(22) for claiming 

exemption, was that university or educational institute must exist 

solely for educational purposes in India, and its character outside 

India or it being a part of university existing outside India was not 

relevant for deciding whether its income would be exempt under 

section 10(22) or not . Since there was no charge by AO that 

assessee did not exist solely for purpose of education, CIT(A) was 

justified in allowing claim of exemption to assessee under section 

10(22). 

ITAT: Revisional order justified as reference to TPO was 

mandatory in scrutiny cases selected on TP risk parameters. 

The ITAT Mumbai, in the case of Varian Medical System as 

reported in 100 Taxmann 463, on the issue of section 263 , read 

with 92CA and in light of CBDT circular no 03/2016 dated 

10/03/2016 rejected the assessee appeal and upheld the CIT order 

u/s 263  where the TP assessment was not referred by the AO to 

the TPO and held that above said circular was mandatory and AO 

was bound to refer the matter to the TPO and it can ignore it . 

During relevant year, assessee entered into various international 

transactions and its case was selected for 143(3) and AO 

completed assessment accordingly . CIT took a view that issues 

before AO required reference to TPO, which AO failed to do and 

thus relying upon Circular No. 3 dated 10-3-2016 passed a 

revisional order setting aside assessment order. It was undisputed 
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that assessee case was selected for scrutiny on TP risk parameters 

as well as non-transfer pricing risk parameters and once it was 

evident that assessee case was selected for scrutiny on TP risk 

parameter, same fell under the above said circular, which required 

reference to TPO by AO.  

ITAT: ALP of corporate management couldn't be taken as AE 

by taking view that assessee didn't drive any benefit from it 

The ITAT Delhi in the case Terex equipment as reported in 100 

Taxmann 418 on the issue of TP held that Where in respect of 

corporate management charges paid to AE, assessee had furnished 

detailed description of intra group services rendered by AE, copy of 

ledger account of corporate management charges and allocation 

chart for earlier assessment year etc., TPO could not determine 

ALP of said charges at nil by taking a view that assessee did not 

derive any benefit from payment of said charges. During relevant 

year, assessee made payment of corporate management charges 

to AE. In TP proceedings, TPO opined that assessee had not been 

able to specify services received from its AE and also failed to 

furnish contemporaneous evidence to substantiate its claim. TPO 

further took a view that assessee had not been able to prove 

benefit that it had derived from services purportedly provided by 

AE. Accordingly, TPO determined ALP of corporate management 

charges at nil.  It was noted that assessee had furnished detailed 

description of intra group services rendered by AE, copy of ledger 

account of corporate management charges and allocation chart for 

earlier assessment year in order to substantiate its claim that it 

had actually availed services from AE. As regards other objection 

i.e., benefit test, it is well settled that it is not necessary for 

assessee to show that any expenditure incurred by it for purpose 

of business has actually resulted in profit or income either in same 

year or in any of subsequent years.  Therefore impugned addition 
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made by TPO was to be set aside. Further where assessee was 

engaged in providing computer aided designing ( CAD) i.e. a kind 

of business of support services to AE, a company providing full 

fledged procurement and financial management support services, 

or a company engaged in providing share registry, record 

management, fund management and payroll processing services, 

or a company involved in trading and receiving commission income 

as an agent from trading, could not be accepted as comparable. 

ITAT: No disallowance for non-deduction of tax on 

provisions made for royalty payment to Russian Co.  

The ITAT Ahemdabad Bench in the case of Sophos Technologies as 

reported in 100 Taxmann 374 on the issue of TP held that where 

assessee sold network security product to AEs and in some cases 

realization of bills was beyond 90 days, in view of fact that 

assessee had allowed credit period beyond 90 days in case of Non 

AE as well, then transactions with non-AE constituted valid Internal 

CUP and ALP adjustment in respect of interest on account of 

realisation of bills beyond 90 days from AEs was not justified. 

Assessee was engaged in business of development of network 

security software product . During relevant year, assessee entered 

into international transactions in respect of sale of its product to its 

AE. TPO noted that in some of cases realization of bills was beyond 

90 days. TPO was of view that realization of billing dues beyond 90 

days constituted an international transaction and, accordingly, 

made certain adjustment in respect of delay in realization of sale 

invoices.  Assessee brought material on record showing that it had 

allowed credit period beyond 90 days in case of Non-AE as well . 

Thus , once aforesaid fact was not disputed, transactions with non-

AE constituted valid Internal CUP and ALP adjustment in respect of 

interest on account of realisation of bills beyond 90 days from AE 

was not justified.  Further on the ground of TDS where assessee 
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having procured software from AEs in Russia and Israel and 

bundled those software with its own software which was ultimately 

sold to end customer as a bundled product in view of fact TDS 

liability in respect of royalty had been discharged by assessee as 

and when activation of key by end consumer had taken place, 

impugned disallowance made by TPO was to be set aside. 

 

ITAT: No TDS on supply of equipment's from NR if title in 

goods had passed on to assessee outside India 

The ITAT Delhi Bench in the case of Joint Secretary Organizing 

Committee for Winter Games, 2009( JS WG )  as reported in 100 

Taxmann 67 on the issue of section 9 held that where assessee 

had entered into consortium agreement with foreign companies, 

and foreign parties were required to supply equipment’s only and 

payments had been made directly to those parties and, title in 

goods had passed to assessee outside India and hence no income 

had accrued to those parties in India u/s 5 and 9 and therefore, No 

TDS. Further on the issue of section 194C , it was held that where 

assessee had made various payments to PSUs for construction 

work for games but did not deduct TDS, since assessee was an 

implementing agency on behalf of Indian Olympic Association for 

preparation of these games and responsibility was on assessee to 

execute entire infrastructure for games, assessee was responsible 

for payment of sums to those PSUs and thus liable for TDS 

deduction under section 194C.  

 

ITAT: No Sec. 12A registration as trust intended to 

distribute properties acquired from Grants amongst private 

members  
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The ITAT Chandigarh in the case of Shri Dashmesh Academy Trust 

as reported in 100 Taxmann 373 on the issue of section 12A, 

rejecting the appeal of the assessee held that where CIT(E) had a 

valid and reasonable apprehension that in case of dissolution, 

properties of trust created and constituted out of 100% grants 

given by Government, may be distributed amongst private 

individual members of trust, application of trust for registration 

under section 12A had been rightly rejected. Assessee trust was 

formed with aid and finances from State and Central Government.  

Its application under 12A was rejected on ground that there was 

no dissolution clause in trust deed in absence of which there was a 

reasonable presumption that assets and liabilities of society will be 

distributed amongst members of society in case society stopped 

operation or was dissolved . Assessee again applied for registration 

stating that dissolution clause had been amended. However, facts 

revealed that after accumulating funds from Government, 

members of trust by not extending term of Board of Governors had 

conveniently entrusted unto themselves control and management 

of trust. Therefore CIT(E) had a valid and reasonable apprehension 

that in case of dissolution, properties of trust, may be shifted and 

distributed amongst private individual members of trust - 

therefore, there was no infirmity in order of CIT(E) hence appeal 

dismissed . 

ITAT: Market price of goods couldn't be compared with FoB 

price in case of export of goods to AE 

The ITAT Kolkata Bench in the case of Devansh exports as reported 

in 100 Taxmann 151 on the issue of TP held that in case of export 

of goods to AE, market rate of goods could not be compared with 

FoB rate. Assessee filed its return declaring certain taxable income 

- AO completed assessment under section 143(3). The AO based 

on information from DIT (Investigation) and on that basis taking a 



12 

view that transactions between assessee and its AE at Hongkong 

were in nature of international transactions within meaning of 

section 92B and as a result of said transactions certain income 

chargeable to tax had escaped assessment, initiated reassessment 

proceedings. It was noted that DIT (Inv) had given FOB rate of 

iron ore prevailing in India which had been compared with market 

rate prevailing at China. It was undisputed that FOB rates could 

not be compared with market rate, and thus prima facie view of 

profit shifting could not be formed by vague information given by 

DIT (Inv.) 

 

Attachment order was to be set aside when mortgaged 

properties were not proceeds of crime. 

The AT – PMLA in the case of Bank of India as reported in 100 

Taxmann 232 on the issue section 5 read with section 13 of the 

PMLA and section 26 of SARFAESI held that where properties in 

question had been mortgaged with appellant bank much prior to 

date of alleged offence which showed that no 'proceeds of crime' 

were involved in acquiring of those properties, same could not be 

attached. Borrower company had availed loan from appellant bank 

for setting up a hotel cum retail space (hotel property) and had 

created an equitable mortgage on hotel property in favour of 

consortium of public sector banks led by appellant bank - In view 

of defaults in payment, account of borrower was classified as NPA 

and bank had taken possession of that property . Later, a 

provisional attachment order under section 5 was passed and 

mortgaged properties of company were attached. Since the 

properties in question had been mortgaged with appellant bank 

much prior to date of alleged offence which showed that no 

'proceeds of crime' were involved in acquiring of those properties 

PMLA 
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and, hence, same could not be attached. Further since there was 

no nexus whatsoever between alleged crime and appellant bank 

who was mortgagee of properties in question which were 

purchased before sanctioning loan, no case of money-laundering 

was made out against appellant bank who had sanctioned loan 

amount which was untainted and pure money and, therefore, bank 

had priority right to recover loan amount/debts by sale of assets 

over which security interest was created, which remained unpaid . 

Therefore the impugned order of provisional attachment of 

mortgaged properties was to be set aside and properties were to 

be released forthwith. 

Appellant not involved in offence of Money Laundering his 

property could not be attached  

The AT-PMLA, Delhi Bench in the case of Faizal Edavalath as 

reported in 100 Taxmann 24 on the issue of section 5 and section 

8 of PMLA held that where appellant had purchased a property in a 

project developed by respondents which was subsequently 

attached under section 5, appellant having made entire payment 

and become stakeholder and appellant not being involved in 

offence of money- laundering his property could not be attached as 

same was not involved in money-laundering. Appellant had 

purchased a property in a project jointly developed by respondent. 

Appellant had paid entire consideration on purchase of said 

property as well as stamp duty on agreement to sell and 

construction agreements. However, before respondents could 

deliver possession of property, a case was registered by ED against 

respondent and others under PMLA and property of respondents 

was provisionally attached under Section 5. No notice was issued 

to appellants by AA nor were appellants given any opportunity of 

being heard. The court held that by making entire payment, 

appellant had become stakeholder, as amount paid by appellant 
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was not proceeds of crime and since appellant was not involved in 

offence of money-laundering, question of link and nexus in criminal 

activities did not arise therefore appellant's property not being 

involved in money-laundering could not be attached. 

 

Possession of property of debtor under SARFAESI prior to 

commencement of CIRP wasn't out of ambit of moratorium  

The NCLT Mumbai Bench in the case of Calyx Chemicals as 

reported in 100 Taxmann 466 , rejecting the IA filed by the 

financials creditors ( SBI)  on the issue of property held by it under 

SERFASI, NCLT hold that where even though SBI took over 

possession of property of corporate debtor under SARFAESI Act 

prior to commencement of CIRP, yet such an action was not out of 

ambit of 'moratorium' and, therefore, once application under 

section 7 was admitted in case of corporate debtor, financial 

creditor was required to hand over possession of aforesaid 

property to RP.  SBI sanctioned loan facilities to 

respondent/corporate debtor. On account of failure of respondent 

to repay loan, applicant initiated proceedings under SARFAESI Act, 

2002 and took over physical possession of NPA.  Applicant 

subsequently filed an application under section 7 which was 

admitted. RP asked applicant to hand over possession of assets on 

ground that property belonged to corporate debtor, hence, he was 

duty bound to take control and custody of any asset over which 

corporate debtor had ownership right as authorised under section 

18(f) .Applicant thus filed instant IA contending that when physical 

possession of property had already been taken before date of 

commencement of 'Moratorium', resolution Professional could not 

have sought possession of said property . NCLT held that  even 

though applicant/financial creditor had taken over possession of 

Company Law 
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property of corporate debtor under SARFAESI Act prior to 

commencement of CIRP, yet such an action was not out of ambit of 

'moratorium',  moreover, in view of fact that applicant had already 

been inducted in Committee of Creditors, as a consequence, all 

properties belonging to corporate debtor should come within one 

basket for further consideration, either by a RP or for purpose of 

'Liquidation'. 

There is statutory bar on issuance of SCN under FEMA for 

offence completed under FERA regime  

The AT- FEMA, Delhi Bench in the case of D B Deshpande as 

reported in 100 Taxmann 115 on the issue of FEMA, the AT in 

terms of section 8 and section 42 of FEMA held that once process 

of issue of SCN of offence completed in FERA regime, no SCN could 

be issued after 01/06/2002 under FEMA, 1999 because of statutory 

bar under FEMA, 1999  . ED issued SCN dated 05/10/2005 to 

appellant for failure to realise proceeds of exports for period 1995-

96 (i.e. during FERA regime) after repeal of FERA after expiry of 

sunset clause on 31-5-2002 . ED imposed penalty by impugned 

order on appellant for alleged contravention of section 8 read with 

section 42 of FEMA.  Therefore the same being based on illegally 

issued SCN (assuming jurisdiction under FEMA, 1999) was null and 

void ab-initio and therefore penalty imposed would not be tenable 

in law. 

 

Amount lying in FDR of appellant's son couldn't be 

appropriated towards penalty for FEMA violations  

The Appellate Tribunal on FEMA ( Delhi Bench ) in the matter of 

Ajit Kumar Sandhu as reported in 100 Taxmann 114 , on the issue 

of section 3 of FEMA held that Where Adjudicating Authority did not 

FEMA 
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pass any confiscation order of FDR standing in name of appellant's 

son for violating provisions of section 3, he could not appropriate 

said amount towards penalty under any provisions of FEMA. A raid 

was conducted at residence of appellant wherein some documents 

and foreign currency of Euro and US Dollar was recovered which 

was duly seized. Appellant stated that he reserved said amount in 

cash on instructions from his son residing in Philippines. ED took a 

view that said money had been received from persons in India, 

other than through an authorised banking channel/dealer as 

prescribed by RBI.  Accordingly, ED had instructed concerned Bank 

not to allow encashment of FDR and any withdrawal from bank 

account in name of appellant's son. ED also imposed penalty on 

appellant for contravention of Section 3. Adjudicating authority, 

however, withdrew directions of freezing bank account, and did not 

order for its confiscation . However, he adjusted total penalty from 

amount which was lying in bank as well as FDR. The AT held that 

when AA did not pass confiscation order, amount in question could 

not be appropriated towards penalty amount under any provisions 

of Act , therefore, impugned appropriation order being illegal, 

deserved to be set aside. 
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