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  The procedure of section 144C is mandatory and         

provides a substantial right to the assessee provided by the 

statute and revenue can’t ignore it.  

The Supreme court in the case of Nokia India limited as reported 

in 98 Taxmann 374 , on the issue of section 144C has dismissed 

the appeal of the revenue and concurred the order of Delhi HC 

and held that Draft assessment order u/s 144C is mandatory and 

it is required even in case of remand proceedings. High Court in 

impugned order held that once there is a clear order of setting 

aside of an assessment order with requirement of Assessing 

Officer/TPO to undertake a fresh exercise of determining arm's 

length price, failure to pass a draft assessment order, would 

violate section 144C(1); this is not a curable defect in terms of 

section 292B.  The Honourable HC held that principal ground of 

challenge should succeed as it is squarely covered in favour of 

the Assessee and against the Revenue by the decision dated 17th 

May, 2017 passed by this Court in Turner International India (P.) 

Ltd. v. Dy. CIT [2017] 82 taxmann.com 125 (Delhi). There the 

Court categorically held that the mandatory requirements under 

Section 144C (1) of the Act had to be met even where the TPO 

had passed the order in the second round on remand by the 

ITAT. This is also the view of the Gujarat High Court in CIT v. 

C-Sam (India) (P.) Ltd. [2017] 84 taxmann.com 261. By a 

separate order passed in JCB India Ltd. v. Dy. CIT [2017] 85 

taxmann.com 155/251 Taxman 143 (Delhi) the Court followed 

its decision in Turner International India (P.) Ltd. (supra) and 

quashed the final assessment order which was challenged in 

those cases. Once there is a clear order of setting aside of an 

assessment order with the requirement of the AO/TPO to 

undertake a fresh exercise of determining the arm's length price, 

the failure to pass a draft assessment order, would violate 

Section 144C (1) of the Act result. This is not a curable defect in 
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terms of Section 292B of the Act as held by this Court in its 

decision dated 17th July, 2015 in ITA No. 275/2015 Pr. CIT v. 

Citi Financial Consumer Finance India Pvt. Ltd. 

No denial of dep. just because machinery was used only for 

trial production. 

 

The SC in the case of Larsen & Toubro as reported in 98 

Taxmann  368 dismissed the SLP of revenue filed against the 

impugned order of the Bombay HC ( reported in 89 Taxmann 

186 ) upheld that the Depreciation in respect of machinery to be 

allowed even if same was used only for trial production. 

Assessee had claimed depreciation in respect of machinery 

installed and put to use for production of Cement. A trial run 

was conducted for one day and quantity produced was small. 

After trial run, commercial production was initiated within 

reasonable time. AO disallowed claim for depreciation on 

ground that machinery was only used for trial runs and assessee 

could not show as to when exactly commercial production 

commenced . High Court held that once plant commenced 

operations and a reasonable quantity of product was produced, 

business was set up even if product was sub-standard and not 

marketable and mere breakdown of machinery or technical 

snags that might have developed after trial run which had 

interrupted continuation of further production for a period of 

time could not be a ground to deprive assessee of benefit of 

depreciation claimed and, thus, depreciation was to be allowed 

even if machinery was used for trial production. 

No addition without linking seized material with illegal 

payment made to politicians. 

The SC in the case of  Radio Khaitan limited as reported in 98 

Taxmann 359 on the issue of section 69A read with section 

245D , dismissed the SLP of revenue filed against the impugned 

order of Bombay HC as reported in 83 Taxmann 375 and 

upheld that where revenue failed to establish any linkage 

between material seized from assessee premises and those from 

premises of UPDA in respect of illegal payments made to 

various officials and politicians, no addition could be made to 

assessee income in respect of payments so made. Assessee-

company was engaged in business of manufacturing and 
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marketing Indian made foreign Liquor or IMFL and was 

subjected to a search and seizure operation under section 

132(1). A search was also resorted to in residential premises of 

its directors; Uttar Pradesh Distiller's Association (UPDA) of 

which assessee was a member and at residence of Secretary 

General of UPDA. In response to notice issued under section 

153A, assessee filed its return offering Rs. 4.5 crores for 

taxation. Assessee thereafter filed an application under section 

245C before Settlement Commission offering Rs. 27.5 crores 

for taxation - After considering material on record, Commission 

settled concealed income of assessee for all block years at Rs. 

30 crores. Revenue filed an appeal before High Court 

contending that Commission should have made addition to 

assessee income in respect of illegal bribe payments made 

through UPDA to various officials and politicians. High Court 

by impugned order held that since revenue failed to establish 

any linkage between material seized from assessee  premises 

and those from premises of UPDA in respect of aforesaid 

payments, impugned order passed by Settlement Commission 

did not require any interference. SC upheld it. 

Refund couldn't be rejected on ground that it was adjusted 

against tax arears in absence of sec. 156 notice  

The HC of Bombay in the case of Nu Tech corporate services as 

reported in 98 Taxmann 454 on the issue of  section 156 read 

with section 237 of the Income Tax Act held that where 

assessee claim for refund was rejected on ground that amount of 

refund had been adjusted against tax demand relating to 

subsequent assessment years, in view of fact that notice of 

demand under section 156 for subsequent years was never 

served on assessee, impugned order was to be set aside and a 

direction was to be issued to grant refund to assessee along with 

applicable rate of interest. Assessee claimed refund of tax along 

with interest pertaining to assessment years 1993-94, 1995-96 

and 2002-03 - Revenue authorities rejected assessee claim on 

ground that amount of refund had been adjusted against tax 

demand relating to subsequent assessment years 2003-04 and 

2009-10.  Assessee filed instant petition contending that no 

demand was ever raised in relation to aforesaid assessment 

years. It was noted that although revenue placed reliance upon 

copy of notice of demand found in official records, yet there 

was no evidence on record that such a notice under section 156 
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had been served on assessee. Thus, there was nothing in records 

which could attribute knowledge of tax demand to assessee. 

Therefore in view of negligent approach adopted by revenue 

authorities, impugned order passed by them was to be set aside 

and a direction was to be issued to grant refund to assessee 

along with applicable rate of interest. 

Interest on NPA is taxable in year of receipt  

The HC of P&H in the case of Ludhiana Central Co-operative 

Bank as reported in 99 Taxmann 81 on the issue of Section 

43D held that interest on NPA will be taxable in the year of 

receipt . An addition on account of interest due on NPA was 

made in hands of assessee, a co-operative bank. CIT(A) deleted 

the addition made by the AO holding that interest on NPA's is 

taxable in year of receipt. The revenue, submitted that section 

43D itself recognises taxability of such interest and that when a 

specific provision in the nature of section 43D has been made, 

and entities like the assessee are excluded from the purview 

thereof, the assessee cannot indirectly claim benefit which 

would amount to a benefit similar to that under section 43D . 

The  Court noted that the benefit claimed by the assessee is not 

under any provision of the Act. The assessee being bound by 

the RBI Guidelines which are issued under the provisions of 

the 1934 Act has not shown the interest on NPA as income. By 

virtue of the provisions of section 45Q of the 1934 Act, the 

provisions of Chapter IIIB thereof have an overriding effect 

over other laws. Therefore, notwiths                          

                                                             

                                 - -vis income recognition 

principles in the Companies Act, the AO is bound to follow the 

RBI Directions so far as income recognition is concerned. The 

interest on principal loan amount which has been classified as 

NPA cannot be held to have "accrued" so as to tax them under 

the Act. The contention that the assessee cannot indirectly 

claim the benefit which would amount to a benefit similar to 

that under section 43D, therefore, does not merit acceptance. 

Further, Parliament has amended Section 43D by Finance Act, 

2017 effective from 1.4.2018 whereby specifically including "a 

cooperative bank other than a primary agricultural credit 

society or a primary cooperative agricultural and rural 

development bank" in the said provision. Thus, no illegality or 

perversity could be demonstrated by the revenue in the 
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findings recorded by the Tribunal in DCIT v. Ludhiana Central 

Co-op. Bank Ltd. [2017] 77 taxmann.com 371 (Trib. - Chd.), 

that interest on NPA's is taxable in year of receipt.  

 

On-call advisory services provided to Indian customers in 

trouble-shooting couldn't be treated FTS. 

The ITAT Delhi Bench in the case  of Ciena Communications  

as reported in 98 Taxmann 458 on the issue of Section 9(1)(vii) 

held that Where services provided by US based AE to assessee 

customers were in nature of on-call advisory services in 

trouble- shooting and such services were provided remotely 

and no on-site support services was provided, revenue received 

by US AE from assessee was not taxable in India. Assessee 

was providing annual maintenance in respect of equipment 

manufactured and supplied by US AE. In case of 

critical/emergency of issues of customers, on- call advisory 

services were obtained remotely from US AE through call 

centres. Services provided by US AE to assessee were in 

nature of assistance in trouble-shooting, isolating problem and 

diagnosing related trouble and repair services. AE was 

providing services to assessee customers remotely and no on-

site support services were provided. It was held that  services 

rendered by AE on call from remote place would not amount to 

providing technical services to cover it within ambit of 

Explanation 2 to section 9(1)(vii) therefore revenue received 

by AE was not taxable in India as per article 12(4) of India-US 

DTAA.  

Company deriving income from sales of licences isn't 

comparable with Assesse Company providing software 

developing services.  

The ITAT Delhi in the case of Siemens as reported in 98 

Taxmann 369 on the issue of comparability under transfer 

pricing held that where a company besides software 

development and other IT support services, onsite and offsite, 

had also rendered services in nature of advisory and consulting, 

launching job portal, and record did not reveal mode of earning 

revenues from running such activity, it should not be selected 

as comparable to software development service provider. 

Further on the issue of turnover filter the court held that where 
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turnover of a company was around Rs. 15,648 crore whereas 

turnover of assessee was Rs. 109 crore, said company could 

not be a match to assessee with its huge turnover. Further 

rejecting the comparable due to absence of segmented accounts 

the court held that where a company was deriving income from 

sales of licences export of SEZ unit, from export STPUI unit 

and a sum from subscriptions and no segmental information 

was available, said company was not suitable comparable to 

software development service provider. Further where a 

company was not a mere software developer but, was involved 

in products and innovative functions like visual computing labs 

with track record of making India's first full length animated 

film with all its impact on its comparability, it was not a good 

comparable to assessee, a software development service 

provider. It also held that Foreign exchange loss or gain arising 

out of transaction of revenue nature has to be considered as 

part of operating profit/cost. 

Disallowance of transitional credit on capital goods in- 

transit is not violative of Constitution. 

The HC of Gujarat in the case of RSPL limited as reported in 

98 Taxmann 441 on the issue of GST held that disallowance of 

transitional credit on capital-goods 'in-transit' on appointed day 

is not violative of article 14 and 19(1)(g) of Constitution . 

Capital goods and inputs used in manufacturing process have 

always been treated differently and distinct treatment have 

been given under earlier statutes. If legislature therefore was of 

opinion that in relation to capital goods in transit, duty paid 

before appointed date cannot be claimed as a credit in GST 

regime, the distinction cannot in any manner be artificial or 

arbitrary. The statute does not in any manner violate Article 14 

or 19(1) (g) of the Constitution. Even in earlier statute right to 

claim credit of duty paid would arise or accrue only upon 

receipt of such capital goods at place of manufacturer. 

Goods to be released on furnishing indemnity bond even if 

wrong truck no. was mentioned by mistake. 

The HC of Allahabad in the case of Rajavat Steels as reported 

in 98 Taxmann 387 on the issue of seizure of the goods in 

absence of E way Bills ( Section 68, read with section 129, of 

the CGST and rules 138 and 140 of the CGST Rules , Section 
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68, read with section 129, of the UPGST Act and rules 138 and 

140 of the UPGST Rules ) held that  where Competent 

Authority had seized goods of assessee under transport and 

vehicle on ground that in invoice, E-way bill and weigh slip 

truck number was mentioned being U.P. - 78 - DN 7983 

instead of U.P. - 78 - DN 7938, Competent Authority was 

directed to release goods and vehicle on assessee furnishing 

indemnity bond to extent of amount of penalty demanded. The 

court held that since due to mistake or human error vehicle 

number was mentioned different, Competent Authority was to 

be directed to release goods and vehicle on assessee furnishing 

indemnity bond to extent of amount of penalty demanded. 

IIM Kolkata is an educational institution; eligible for 

exemption benefit. 

The Authority of Advance Ruling  of West Bengal under GST 

as reported in 99 Taxmann 80 held that IIM Kolkata is an 

'educational institution' within meaning of sub-clause (ii) of 

clause 2(y) of Notification No. 12/2017-Central Tax (Rate) 

dated 28/06/2017 and it is eligible for benefit for exemption 

under Entry No. 66(a) of Notification No. 12/2017-CT(Rate) 

dated 28/06/2017, being an educational institution in terms of 

clause 2(y) of said notification. The applicant, IIM Kolkata, an 

educational institution funded by the Government of India, was 

engaged, inter alia, in the provision of educational services to 

the students. It sought a ruling on the questions that after the 

introduction of the IIM Act with effect from 31/01/2018, 

whether or not the applicant should be considered an 

'educational institution'. If the applicant was eligible for 

exemption under Entry No. 66(a) of the Notification No. 

12/2017 Central Tax (Rate) dated 28/06/2017 and from which 

date it should be effective. It contended that prior to the 

enactment of the IIM Act the applicant was exempted under 

entry no. 67 of the Exemption Notification. The Authority held 

that  the applicant is eligible for benefit for exemption under 

Entry No. 66(a) of Notification No. 12/2017-CT(Rate) dated 

28/06/2017, being an educational institution in terms of clause 

2(y) of the said notification.  
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Recipient of goods isn't eligible to seak advance ruling on 

classification of sacks & bags. 

The AAR under GST of UP on an application filed by 

Ramway food limited, as reported in 98 Taxmann 460 , 

rejecting the application held that where applicant, a 

manufacturer of wheat flour, etc., sought advance ruling in 

regard to rate of tax applicable on packing material purchased 

from supplier, since applicant is recipient of packing material 

and not supplier of same, ruling is not applicable. since 

applicant is a recipient of sacks and bags and not supplier or 

manufacturer of same, advance ruling is not applicable. 

Circulars and Notifications: Notification No. 27/2017-Central 

Tax (Rate), dated 2-9-2017. 

Voluntarily liquidation of debtor was to be suspended due 

to several cases pending against him. 

The NCLT Kolkata Bench in the case of Central Inland water 

transport as reported in 98 Taxmann 313 , on the issue of  

Section 59 of the IBC 2016 read with Regulations 38 and 40, 

of the IBBI (Voluntary Liquidation process) Regulations, 

2017 and section 271 of the CA, 2013 - Corporate Voluntary 

liquidation held that where in respect of corporate debtor, 

voluntary liquidation proceedings had been initiated but 

liquidator observed that corporate debtor had several pending 

litigation and that debt due to creditor could not be discharged 

in total, and thus, pre-requisite for voluntary liquidation was 

not satisfied, prayer for suspension of voluntary liquidation of 

corporate debtor was to be allowed. Corporate debtor had 

initiated voluntary liquidation under section 59 by appointing 

liquidator. On commencement of liquidation process, 

liquidator observed that corporate debtor had several pending 

litigation and that claim against corporate debtor exceeded 

value of its assets and, thus, debt due to creditors could not be 

discharged in total - As per section 59(3) voluntary liquidation 

could only be done if corporate debtor discharged its debts to 

satisfaction of creditors and if there was no litigation pending 

against corporate debtor. Since in case in hand both these 

ingredients were not satisfied, order for voluntary liquidation 

of corporate debtor could not be passed. The prayer for 

suspension of voluntary liquidation was to be allowed so that 

corporate debtor could take steps to have recourse under 
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section 271 of the Companies Act, 2013 or could take steps 

for compulsory liquidation by filing an application under 

section 10. 
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