
Ø The SC in the case of Max India as reported in 79 Taxmann 

185 admitted SLP to decide whether appellant had utilized 

services of its AE in obtaining export orders. The SLP was 

admitted against the order of P&H HC as reported 388 ITR 81. 

During relevant year assessee paid legal and professional 

charges to its AE. In TP proceedings, TPO held that assessee 

had not furnished any details to establish that services were in-

fact rendered and, further, there was no material to establish 

that AE was involved in any manner in obtaining export orders 

for assessee and thus disallowed payments made to AE. The 

ITAT however, found that services rendered by AE were 

supported by an invoice and therefore accepted assessee 

contention that it could achieve export turnover of Rs. 29 

crores which demonstrated prima facie that services were in-

fact rendered by AE and thus deleted disallowance made by 

TPO. The HC by impugned order held that since view taken by 

Tribunal was a possible view, it did not require any 

interference. Therefore, the SLP filed by revenue against 

impugned order was granted. 

Ø The SC in the case of Berger paint as reported in 79 Taxmann 

450 on the issue of section 35D held that share premium isn’t 

part of capital employed for computing Sec. 35D deduction of 

preliminary expenses. The court held that for section 35D (3) 

read with explanation, the share premium collected by 
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Company on its subscribed share capital is not "capital 

employed in the business of the Company". On the reasoning 

of his conclusion the SC held that If the intention of the 

Legislature were to treat the amount of "premium" collected by 

the Company from its shareholders while issuing the shares to 

be the part of "capital employed in the business of the 

company", then it would have been specifically said so in the 

Explanation (b) of sub- section (3) of Section 35D of the Act. It 

was, however, not said so. Further Section 78 of the 

Companies Act which deals with the "issue of shares at 

premium and discount" requires a Company to transfer the 

amount so collected as premium from the shareholders and 

keep the same in a separate account called "securities 

premium account". It does not anywhere say that such amount 

be treated as part of capital of the company employed in the 

business for one or other purpose even under the Companies 

Act. Analyzing the annual return filed by the company it held 

that Column III of the Form of Annual Return prescribed under 

the Companies Act which deals with capital structure of the 

company, provides the break-up of "issued shares capital break 

up". This column does not include in it the "premium amount 

collected by the company from its shareholders on its issued 

share capital". This is indicative of the fact that such amount is 

not considered a part of the capital unless it is specifically 

provided in the relevant section. 

Ø The Gujarat HC in the case of Surat Textiles Mills as reported in 

79 Taxmann 209 on the issue of calculation of book profit 

under Section 115JB held that Unabsorbed depreciation of 

earlier years to be allowed as deduction while computing book 

profits. While computing book profits, assessee claim for 
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deduction of accumulated unabsorbed depreciation of earlier 

years was to be allowed. 

Ø The ITAT Chennai Bench in the case of Visual Graphic System 

as reported in 79 Taxmann 178 on the issue of comparability 

under TP held that high turnover company is not comparable to 

assessee having low turnover. The assessee cannot exclude a 

comparable which was on its own list. Further where a 

company had very low employee cost to total cost ratio, 

proving that it was getting its work done through outsourcing 

thus having a different functional profile from that of assessee 

which was not doing any outsourcing, it was to be excluded. 

Further a company having very high turnover in comparison to 

assessee having a low turnover, thus operating at a different 

level, could not have been selected as comparable. On the 

issue of working capital adjustment, the court remanded the 

matter back to the TPO to give the effect of the adjustment for 

advances from customers recoverable in cash or kind from four 

companies were part of audited account and annual report of 

these companies but still not considered. 

Ø The ITAT Mumbai Bench in the case of Videocon Industries 

limited as reported in 79 Taxmann 216 on the issue of ALP 

under the TP determines the ALP on guarantee commission at 

0.5% for loan covered by pledged securities. During relevant 

year, assessee earned guarantee commission from its AE. On 

basis of internal CUP method, assessee charged guarantee 

commission at rate of 0.25%. TPO taking a view that guarantee 

commission should have been charged at rate of 3% and made 

certain addition to assessee ALP. It was noted from records 

that loans for which assessee had given guarantee were 

primarily covered by pledged securities, hypothecation of 
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debtors' balances and other assets of AE, therefore, it could not 

be said that entire security of loan was based on corporate 

guarantee given by assessee. The court replying the case of 

catena decision wherein Tribunal had held that corporate 

guarantee commission around 0.50 percent could be accepted 

as ALP. 

Ø The ITAT Pune Bench in the case of Systime Global Solution as 

reported in 79 Taxmann 151 on the issue of functional 

comparability under TP held that KPO or design service 

providers are not comparable to software consultancy service 

providers. Assessee was engaged in business of providing 

software consultancy services and BPO business. Thus, where 

the turnover of assessee in software segment was only Rs. 81 

crores, then companies having turnover of about Rs. 20,000 

crores, were to be excluded. Further where a company was 

engaged in KPO segment and further, extraordinary events 

took place in said concern during year under consideration, it 

was incomparable with assessee BPO segment and a company 

engaged in design engineering activities, was incomparable to 

BPO services provided by assessee. 

Ø The ITAT Chennai Bench in the case of Symantec Software as 

reported in 79 Taxmann 208 on the issue of functional 

comparability under TP held that a company engaged in 

product development services isn't comparable with a co. 

rendering software development services. Assessee- company 

was engaged in software development and technical support 

services to its AE. Hence  a company engaged in development 

of computer software would not be comparable to assessee 

further  company engaged in product engineering services in 

nature of high-end knowledge process outsourcing having 
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expertise in emerging technologies would also not be 

comparable to assessee and again a company engaged in 

product development and product design services in absence of 

segmental details would not be comparable to assessee and 

similarly company engaged into multimedia product and  R&D 

in respect of multimedia wireless broadband and mobile value 

added services and break-up revenue in its case was not 

available, it could not be considered as comparable. 

Ø The ITAT Bangalore Bench in the case of Siemens Technology 

as reported in 79 Taxmann 190 on the issue of functional 

comparability under the TP held that a company having its own 

IPR and brand value was also engaged in business of software 

product, it was incomparable to assessee BPO providing ITES 

services. Assessee-BPO was engaged in business of ITES 

services relating to back office operation providing data 

services in respect of accounts and finance to its AEs. Thus, a 

company providing engineering design services, which was a 

KPO service was incomparable to BPO service of assessee 

further a company engaged in high end services like data 

analytics, operation management, reconciliation, etc, being a 

KPO, was incomparable with assessee BPO. Further a company 

rendering high end services like engineering, designing services 

was incomparable with assessee BPO. 

Ø The ITAT Mumbai Bench in the case of Sharukh Khan as 

reported in 79 Taxmann 227 on the issue of allowance of 

deduction held that where assessee had a long-standing 

professional relationship with Star India and assessee entered 

an arrangement with Star India on a mutually agreed basis 

whereby loss suffered by Star India was sought to be recouped 

with earnings from sponsorship of assessee Cricket Team KKR 
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and assessee incurred Rs. 10 crores on this behalf, since there 

is a nexus between impugned expenditure and purpose of 

business, same was to be allowed. Revenue argued that brand 

equity of Knight Riders Sports and Star India was enhanced 

because of appearances by assessee and in subsequent year, 

assessee had purchased shares of Knight Riders Sports, there 

is a certain amount of income within meaning of section 

2(24)(iv) attributable to assessee appearance, in view of fact 

that no such appearances and promotions had indeed been 

carried out and AO had not able to establish as to what benefit 

had been obtained by assessee no addition could be made 

.Further the Income from Dubai Villa was liable to be taxed in 

India inasmuch as same was includible in return of income and 

whatever taxes that might have been levied in other 

contracting State, credit thereof was required to be allowed. 

Ø The ITAT Delhi Bench in the case of Reebok India limited as 

reported in 79 Taxmann 271 on the issue of Royalty held that 

payment for usage of ICC marks to promote Reebok brand 

can’t be held as royalty. Assessee entered an agreement with 

ICC and as per terms of agreement ICC allowed assessee to 

associate with it as Official Partner of ICC events. Assessee was 

allowed right to use Designations, Marks and ICC logo etc. 

Assessee made payment of 'Rights fee' because ICC cricket 

World Cup. Payment made by assessee to ICC as 'Rights fee' 

was exclusively for use of Marks of ICC for purposes of 

promotion and advertisement and not for manufacture and sale 

of licensed products, hence, not in nature of 'Royalty' or 'Fees 

for technical services' covered under sections 9(1)(vi) or 

9(1(vii) and as such the assessee was not obliged to deduct tax 

at source on this payment. 
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Ø The ITAT Chennai Bench in the case of Ravi Kanan as reported 

in 79 Taxmann 157 on the issue of invocation of 263 held that 

revision was justified if AO had failed to examine RBI 

notification on sale of share by resident to NR. The CIT may 

consider an order of AO to be erroneous not only when it 

contains some apparent error of reasoning or of law or of fact 

on face of it but also when it is a stereo-typed order which 

simply accepts what assessee has stated in his return and fails 

to make enquiries or examine genuineness of claim which are 

called for in circumstances of case. Claim of assessee regarding 

consideration received on sale of shares of Indian company to 

non-resident was accepted by Assessing Officer. Again, the 

claim under section 54F had been accepted. However, AO 

neither enquired nor applied his mind to relevant notification on 

sale of shares by resident to non-resident prescribed by RBI in 

this regard. Further, no enquiry as to whether claimed amount 

of exemption under section 54F was properly deposited in 

capital gains scheme or not, or whether condition laid down in 

section 54F was complied with or not, was made by AO. Thus, 

on facts CIT was justified in revising order passed by AO 

Officer. 

Ø The ITAT Delhi in the case of NIPRO Asia as reported in 79 

Taxman 154 on the issue of attribution of profit to a PE held 

that it depends upon the role played by PE in overall value 

chain and income generation. The Bench explaining the section 

9 of read with articles 5 and 7 of the India Singapore DTAA 

read with rule 10 of the Income-Tax Rules, explained that 

activities carried out by PE in India resulting in generation of 

income, may vary from case to case, however, attribution of 

profits to PE in India should be in line with extent of activities 

of PE in India. The assessee, a Singapore based company, was 
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operating in India through its branch office (PE), and said 

branch office was doing all activities relating to marketing, 

sales, etc., to customers in India on behalf of its head office, 

30% of profits on amount of sales made by assessee in India 

either directly or through its branch office was to be applied as 

amount of profit attributable to PE in India. 

Ø The ITAT Mumbai Bench in the case of Murli Dodeja as reported 

in 79 Taxmann 102 on the issue of penalty under section 

271(1) (C ) held that no penalty when bank deposit was 

disclosed in revised return prior to initiation of reassessment 

proceedings. Assessee filed original return of income declaring 

certain taxable income. Assessing Officer received information 

that assessee had deposited certain amount in his bank 

account which was not disclosed in return of income. He thus 

issued a notice under section 148 to assessee. In response of 

said notice, assessee submitted that he had already disclosed 

amount deposited in bank by filing a revised return prior to 

issue of notice.  AO opined that it was only after filing tax 

evasion petition in case of assessee family, amount was 

disclosed by alleged revised return and, thus, disclosure made 

by assessee could not be regarded as voluntary and 

accordingly added amount in question to assessee undisclosed 

income penalty under section 271(1)(c). It was noted from 

records that assessee was not highly educated person and he 

did not disclose amount in question by trusting on advice given 

by tax expert that it was not liable to tax. It was also 

undisputed that assessee had shown said amount even prior to 

initiation of reassessment proceedings. Thus, considering the 

aforesaid circumstances, merely because tax evasion petition 

was filed against assessee family earlier did not mean that he 

Direct TAX 



9 
 

had concealed income or furnished inaccurate of income and 

therefore, impugned penalty order was to be set aside. 

Ø The ITAT Delhi in the case of Akon electronics as reported in 79 

Taxmann 232 on the issue of TP held that cost of material 

reimbursed to AE without any profit was to be excluded while 

computing profit margin under TP study. Assessee was the 

subsidiary of US company and was engaged in business of 

manufacturing and export of microwave components, mainly 

used in defense.  Raw material kits were supplied by AE to 

assessee which were to be re-exported to AE after assembling 

and partial testing and there was a prior binding obligation on 

part of assessee for returning same raw kits in their finished 

form to AEs. Assessee duty was confined only to rendering 

services on raw kits and assessee got remunerated only in 

respect of services rendered by it on kits and there was no 

profit element involved. Further in method of accounting 

followed by assessee also purchase price of kits received from 

AE was recorded separately, however, no separate amount was 

paid to AE, but was ultimately adjusted against export price 

receivable from AE on re- export. The ITAT held that cost of 

raw material obtained from AE was to be considered as pass 

through cost and was thus to be excluded from operating cost 

as well as operating revenue for computing gross profit margin 

under CPM. Further on the issue of functional comparability the 

court held that where the assessee a captive service provider 

would not be comparable to a full-fledged manufacturing and 

marketing company. 

Ø The ITAT Kolkata bench in the case of Aparna Agency as 

reported in 79 Taxmann 240 on the issue of deduction of 

penalty held that fine for traffic violation isn’t deductible as 
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business expenditure. Assessee company was engaged in 

business of trading and acting as C&F agent. It filed its return 

claiming deduction of distribution charges. AO found from 

vouchers submitted by assessee that a part of said expenses 

had been paid to State Government for violating provisions of 

Motor Vehicles Act, 1988 and disallowed said payments. The 

court held that since payments in question were made for 

offences committed by employees of assessee under MVAT 

1988 Act which were not compensatory in nature and for which 

assessee was vicariously liable, hence deduction in respect of 

same was rightly denied. On another issue, where the Assessee 

claimed deduction in respect of cash destroyed by fire. AO 

taking a view that there was no documentary evidence 

produced in support of cash destruction, rejected assessee 

claim.  The Court held that on facts, AO could have obtained 

evidence regarding correctness of assessee claim by making 

enquiries from persons from whom assessee claimed to have 

received cash and therefore where the in the absence of such 

inquiry the AO should not take recourse to such an action, 

therefore remanded the matter. 

Ø The ITAT Ahmedabad bench in the case of Burt Hill Design as 

reported in 79 Taxmann 459 on the issue of TDS u/s 195 held 

that no TDS on payment under Soundmen when it was taxed in 

India as salary. The assessee engaged in the business of 

providing ITES and is a subsidiary of Burt Hill Inc USA. During 

the relevant period, under a secondment agreement with the 

assessee, BH Inc had placed certain employees at the disposal, 

and control, of the assessee. The income tax authorities during 

survey proceedings found that the assessee has made 

remittances to BH Inc, in respect of reimbursement of payroll 

costs, without any deductions because tax withholdings. It was 
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explained by the assessee that these are reimbursements plain 

and simple, and that these payments did not involve any profit 

element taxable in the hands of BH Inc. It was also explained 

the payments were salaries, and that the assessee had duly 

discharged his tax withholding obligations from these salaries 

to the extent the recipients were taxable in India. The details of 

tax payment by the seconded employees were also furnished. 

The AO was of view that since employees were of BH Inc, the 

payment was in fact payment for services rendered by these 

employees. The AO proceeded to hold that the work done by 

these employees of BH Inc has resulted in creation of a service 

PE and that the entire amount so paid to BH Inc, being 

attributable to the PE, is taxable on gross basis, in the absence 

of details of expenditure of taxed @ 40%. Accordingly, 

demands under section 201 and 195 were raised. The payment 

made to Burt Hill Co Inc USA consists of income which is 

chargeable, and has been charged, to tax in India under the 

head 'income from salaries'. The seconded employees continue 

to be in employment of the foreign entities or not is wholly 

irrelevant for this purpose and relevant is that the income 

embedded in the payments in question is taxable in India 

under the head 'Salaries', and if that be so, there are no tax 

withholding obligations under section 195. The income 

embedded in the impugned payments being income chargeable 

to tax under the head “income from salaries”, the assessee 

cannot be said to have any tax withholding obligations under 

section 195 and therefore, impugned tax withholding demands, 

under section 201 and 195, are wholly devoid of any legally 

sustainable merits. 
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The SC in the case of Larsen & Toubro as reported in 79 

Taxmann 267 on the issue of re-assessment under the erstwhile 

Bihar Finance Act, Jharkhand VAT and explaining the law of 

reassessment under the tax law held that re-assessment order 

passed merely on direction of Audit Team without satisfaction is 

invalid. “Audit Objections” raised by an audit team of Auditor 

General can be construed as 'information'. If information was 

given by the audit team to the Assessing Authority that a part 

of turnover has escaped assessment and the authority was 

satisfied that reasonable ground exists to believe that a part of 

the turnover of the Appellant-Company has escaped 

assessment, in that case it can re- open the assessment. 

However, if there was direction issued by Audit Team to re-

open assessment and assessing authority was not satisfied from 

that information, then the re-assessment order was invalid and 

without jurisdiction. 

Ø The HC of Delhi in the case of VPSSR facility as reported in 79 

Taxmann 195 on the issue of taxability of the consumables 

used in the provision of services held that Consumables used 

in provision of services can't be treated as sales and therefore 

not liable to VAT. Assessee was awarded housekeeping, 

maintenance, cleaning and waste management contract by 

Railway, per which assessee had to deposit 

consumables/chemicals and solvents to Railway which were 

later issued to assessee. Thus, deposit of consumable 

chemicals which were later used in process of cleaning would 

not amount to transfer to Railway and accordingly, said goods 

were not liable to tax and therefore Railway was not liable to 

deduct tax at source. 

Ø The HC of Bombay in the case of Vansun Industries as 

reported in 79 Taxmann 268 on the issue of  excise held that 

where revenue failed to remove the office objection even 
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when the ample opportunity was given , it cannot blame the 

advocate when the court seeks to dismiss the appeal .Where 

appeals were entertained by condoning delay and there was 

enough time to remove office objections, but those were not 

removed and, hence, Registry ordered dismissal of appeals 

and current motions were placed in Court by Revenue 

authorities seeking time to remove office objections by 

blaming advocate on ground that advocates ought to inform at 

every stage of matter, it was held that Revenue Officials 

cannot expect that advocate himself should come to their 

office and apprise them as to what further had to be done 

after filing of an appeal. 

Ø The Punjab & Haryana HC in the case of Unique chains as 

reported in 79 Taxmann 145 on the issue of Section 51 of the 

PVAT read with rules 63 and 64 of the PVAT Rules held that no 

declaration requires under Punjab VAT for goods carrying 

through train. Assessing Authority checked assessee, while he 

was travelling in train from Amritsar to Patiala, and found 

from his possession certain gold, which was not covered by 

proper and genuine documents as required under section 

51(2). Lower authorities imposed penalty on assessee under 

section 57(2)(c) read with section 57(12) on plea that he had 

not furnished declaration referred to in first proviso to section 

51(2) at nearest ICC and hence there was clear violation of 

first proviso to section 51(2). The Court held that declaration 

in terms of first proviso to section 51(2) was required to be 

furnished only by owner or person in-charge of a goods 

vehicle in respect of goods as were being carried in goods 

vehicle and therefore, assessee travelling in train was not 

required to furnish declaration hence imposition of penalty 

was not justified. 

Ø The CESTAT Delhi Bench in the case of Old world hospitality as 
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reported in 79 Taxmann 218 on the issue of liability of service 

tax on the reimbursement amount held that reimbursement of 

expenditure not liable to service if gross earnings are shared 

between parties. Assessee was registered with service tax 

department for providing various taxable services. It entered 

an agreement with India Habitat Centre (IHC) for combined 

management of facilities available with IHC. IHC owned 

facilities and obtained necessary approvals, licenses, etc. 

Assessee were providing working capital, staff and 

management skills to run facilities. Services in fact were being 

provided by various contracting parties to whom assessee 

were paying consideration and getting amount reimbursed 

from IHC. Agreement listed out expenses to be reimbursed by 

IHC subject to ceiling of 10 per cent of Gross Operating 

Receipt (GOR). Responsibility of each of parties in overall 

business was clearly mentioned in agreement. GOR obtained 

from facilities were to be shared between assessee and IHC in 

a fixed percentage. Thus, overall scope of agreement was a 

common pool of resources required for running and 

maintaining facilities of IHC successfully and gross revenue 

was also shared showing common intent. Therefore, 

agreement was not for rendering of service by one to another, 

hence amount received under such agreement would not be 

liable to service tax.  Further the assessee had wrongly 

availed CENVAT credit of duty paid on inputs and input 

services and availed abatement under notification no. 1/06 ST 

dated 01/03/2006 in respect of mandap keeper service 

simultaneously. However, they reversed whole disputed 

CENVAT credit along with interest. Thus, in view of total 

reversal credit availed along with interest, their claim for 

abatement under notification no. 1/06 ST could not have been 

denied and thus they would be eligible for abated rate of duty. 
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Ø The CESTAT Mumbai bench in the case of Aapul Textiles & 

Industries as reported in 79 Taxmann 288 on the issue of 

term manufacture under Central excise law held that 

garneting, carding of textile waste does not amount to 

manufacture, finished goods not liable to duty. The CESTAT 

explaining the Section 2(f) of the Central Excise Act, 1944 

read with Circular No. 40/2/95-CS dated 13/01/1995, held 

that process of garneting, carding of textile waste did not 

amount to manufacture and hence finished goods not liable to 

duty. 
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Ø The SC in the case of NDSL as reported in 79 Taxmann 247 

held that Administrative orders of SEBI couldn’t be challenged 

to SAT. Orders referable to sections 11(4), 11(b), 11(d), 12(3) 

and 15-I of SEBI Act, 1992, being quasi-judicial orders, and 

quasi judicial orders made under the Rules and Regulations 

are the subject matter of appeal under section 15T. 

Administrative orders such as circulars issued by SEBI under 

section 11(1) are outside the appellate jurisdiction of the 

Tribunal, therefore cannot be subject matter of appeal under 

section 15T. 

Ø The SEBI in pursuant of power in section 11 and 11A of as per 

SEBI (substantial acquisition of shares & takeovers) 

regulations, 2011 has issued the circular no. 

SEBI/HO/CFD/DCR1/CIR/P/2017/22, DATED 15-3-2017 

instructing the Merchant bankers to follow updated format of 

draft offer letter under takeover code. SEBI issued the format 

for submitting the draft letter of offer (DLOF) with SEBI in 

terms of SAST Regulations and certain instructions to be 

followed by merchant bankers while filing the DLOF. 

Accordingly, Merchant Bankers have been filing the DLOF and 

certain information about the acquirer, target company, 

promoter etc. as per the prescribed format. It has been 

decided, in consultation with market participants, to revise the 

period for which information is required to be filed with SEBI, 

in line with the provisions relating to maintenance of records 

under the Companies Act, 2013. The format and instructions 

prescribed vide Circular shall stand modified. This circular shall 

be applicable to all the offers where the draft letter of offer is 

filed with SEBI after the date of this Circular. Merchant 

Bankers are advised to follow the said updated format and 

instructions while filing the draft letter of offer with SEBI. 
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Ø The SC in the case of Baranagore Jute Factory PLC. Mazdoor 

Sangh (BMC) Etc. v. Baranagore Jute Factory PLC. Etc. as 

reported in 79 Taxmann 463 on the issue of process of 

liquidation under the CA 2013 held that utilization of refund of 

TDS by company in liquidation would amount to contempt of 

court. Where company in liquidation received money from 

NHAI because acquisition of company's land by NHAI and court 

by order directed NHAI to deposit said amount with Registrar of 

High Court, NHAI having deposited amount after deducting 

TDS, utilization of refund of amount of TDS by company would 

amount to Contempt of order of HC as refund was 

compensation in respect of land acquired from company and it 

is that amount which HC wanted to protect by its order. 

 

Ø The NCLT in the case of Khosla Steel (Holding company) vs  K 

Steel ( its 100% subsidiary company) as reported in 79 

Taxmann 71 on the issue of oppression and mismanagement 

as per section 241 and 242 of the CA 2013  read with 397 and 

398 of the CA 1956 held that where directors of subsidiary 

company misused their digital signatures and hid affairs of 

company form its holding company, there were oppression 

and mismanagement; respondent directors were to be 

restrained from representing themselves as Directors of 

company and ROC was to be directed to delete names of 

respondent directors from signatory details of MCA portal of 

company. Holding company having more than 90% 

shareholding in respondent company alleged that (i) four 

directors were nominated by it in Board of Respondent 

company but respondent directors were representing 

themselves as directors and (ii) Respondent 2 and 3 being 

nominees of holding company, misused their position and 
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digital signature. Respondent directors had not disclosed to 

holding company and kept it in dark regarding affairs of 

subsidiary company. The Court held that it is the case of 

mismanagement by respondent directors in respondent 

company and therefore respondent directors were to be 

restrained from representing themselves as Director of 

company and ROC was to be directed to delete names of 

respondent directors from signatory details of MCA portal of 

company. 

Ø The HC of Delhi in the case of V.K. Sharma v. NEMO as 

reported in 79 Taxmann 83 on the issue of Section 300 of the 

CA2013 read with Section 478 of the CA1956 on the Power to 

Order Public Examination of Promoters, Directors, etc provision 

held that no opportunity of being heard to directors and 

promoters when examination order is under question. On 

application for public examination of persons filed under section 

478, Company Court, with assistance of applicant and Official 

Liquidator, should first decide on issue as to whether such 

examination was to be done or not and only after decision is 

taken that public examination of concerned persons is to be 

done, such person can participate in proceeding only on 

summon by court. 
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Ø The HC of Karnataka in the case of JM Financial Asset 

Reconstruction Co. (P.) Ltd. v. Shakambari Fashions (P.) Ltd. 

as reported in 79 Taxmann 141 on the issue of Section 283 of 

CA2013 read with section 456 of CA1956 and Section 13 of 

SRFAESI Act held that the ARC could auction property in 

dispute to realize their respective dues. Because Respondent's 

failure to repay loan amount, bank assigned financial interest 

of company to appellant ARC together with underlying security 

interest therein under provisions of SARFAESI Act - Meanwhile 

direction for winding up of company was given and liquidator 

had taken over assets of company. Therefore, entire asset, 

land and building were presently in possession of liquidator. 

The valuer was to be appointed so that proper valuation report 

could be prepared and considering valuation report, applicant 

and liquidator could fix reserve price of asset and therefore 

both parties through cooperation could auction property in 

dispute, thereby both parties would be able to realize money 

due specifically to them. 

 
 
---------------------------------------End of the Weekly Update -------------------------------------------- 
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