
Ø The HC of Karnataka in the case of Flipkart India as reported in 

79 Taxmann 159 on the issue of pre-deposit of 15% of the 

disputed tax to get the stay held that the assessee couldn’t be 

directed to deposit 15% of demand without examining its case 

of genuine hardship. Circular No. 1914 deals with collection and 

recovery of income tax, however it does not standardize the 

quantum of lump sum payment required to be made by 

assessee as a pre-condition of stay of disputed demand before 

CIT (A). Circular dated 29/02/2016 being a partial modification 

of Circular No. 1914 merely prescribes the percentage of the 

disputed demand that needs to be deposited by assessee. 

Thus, although process for granting stay was streamlined, and 

standardized by above Circular but it could not mean that 

Instruction No. 2-B (iii) contained in Circular No. 1914 dealing 

with situation of unreasonably high pitched or dealing with 

situation of genuine hardship caused to assessee was erased 

by Circular dated 29/02/2016, therefore, both these factors 

should have been considered by both, AO as well as PCIT 

before requiring the assessee to deposit 15% of the disputed 

tax demand. Thus, where PCIT failed to consider whether 

assessment orders suffer from being unreasonably high pitched 

or whether any genuine hardship would be caused to assessee 

in case assessee was required to deposit 15% of disputed 

demand amount, impugned order requiring assessee to deposit 
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15 per cent of disputed demand amount was legally 

unsustainable. 

Ø The HC of Orissa in the case of Aditya Narayan Mahasupakar as 

reported in 79 Taxmann 111 on the issue of search u/s 132 

read with 153 A, uphold the revenue view that Search was 

justified if certain records were not produced even after 

repeated directions. The revenue contested that Certain 

records were not produced despite constant directions and 

hence Search was conducted and further the assessee by 

instant writ petition challenge the legality of search after two 

years of search. The court upheld revenue view and disposed 

the writ accordingly. 

Ø The ITAT Delhi Bench in the case of Swarovski India as 

reported in 78 Taxmann 325 in the issue of method to be 

selected for the benchmarking the price of the imported goods 

from its AE held that RPM was appropriate method to 

benchmark import of crystal goods which were sold without any 

value additions. Assessee imported Crystal goods as well as 

Crystal components from its AE. In its TP study report assessee 

mentioned CUP as most appropriate method. Assessee 

submitted certain comparable having transactions only of 

Crystal components and not Crystal goods. However, 

international transaction reported by assessee was a common 

pool of both Crystal goods and Crystal components, without 

there being any separate identification for each of them. Since 

assessee did not report any CUT of Crystal goods, rates 

charged in transactions of Crystal components could not have 

been considered as a benchmark for Crystal goods as well 

because Crystal goods and Crystal components were different 

in terms of utility and value etc. and thus applicability of CUP 
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could not be considered as appropriate method. Hence in view 

of fact that assessee purchased Crystal goods and Crystal 

components from its AE and sold same without making any 

value addition to such imports, application of RPM as most 

appropriate method was justified and matter was to be 

remanded to AO/TPO to determine ALP by applying RPM. 

Further on the issue of AMP matter, the ITAT relying on the 

Sony Ericsson case of Delhi HC as reported in 374 ITR 118, 

remanded back because CIT(A) who made adjustment, didn’t 

have benefit of above judicial precedents which is now 

available for consideration and impugned adjustment was set 

aside. 

Ø The ITAT Pune Bench in the case of TIBCO software as reported 

in 78 Taxmann 261 on the issue of comparability under TP held 

that company earning income from leasing of space in 

exhibition isn't comparable to marketing support services 

provider. Assessee Company rendered software development 

services to its AE.  On the functional comparability, the 

software Product Company and Engineering Design Services 

was incomparable.  Based on the FAR, a company mainly 

outsourcing its services needs to be excluded. Applying RPT 

filter, a company exceeding limit of 25% should be excluded. 

Assessee rendered marketing support services to its AE and 

thus company which earned revenue from sale and lease of 

stall space in exhibition and events could not be held as 

comparable to assessee. In some cases, absence of PL account 

and balance sheet, it was not possible to establish margins of 

comparable concerns and to determine whether they are 

functionally comparable or not and hence they should be 

excluded. 
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Ø The ITAT Chennai Bench in the case of V Umayal as reported in 

78 Taxmann 297 on the issue of interest u/s 234C upheld the 

revenue view that it would also be attracted on income retuned 

in response to 148 notice. Thus, apart from two circumstances 

given in proviso to 234C (1), in all other cases interest under 

section 234C is chargeable and therefore interest chargeable in 

respect of income returned u/s 139 as well as income returned 

in response to notice u/s 148. 

Ø The ITAT Mumbai bench in the case of AGM India Advisors as 

reported in 79 Taxmann 86 on the issue of comparable under 

TP held that Non-binding investment advisory service isn't 

comparable with merchant/investment banking service. 

Assessee Company was engaged in providing non-binding 

investment advisory services to its AE – Considering the 

functional comparability, a company engaged in business of 

marketing and distribution of various financial products, could 

not be accepted as comparable and similarly a company 

rendering merchant banking/investment banking services was 

also not acceptable as comparable. 

Ø The ITAT Mumbai Bench in the case of Alliance Media 

entertainment as reported in 79 Taxmann 114 on the issue of 

TDS held that liability to deduct does not arise if payees 

couldn't be identified while making provision for payments. The 

bench considering the issue of TDS on FTS under Section 194J, 

read with section 201 held that where details of beneficiaries of 

credit as well as respective amounts to be paid to beneficiaries 

were unascertainable, TDS mechanism could not be put into 

service because liability of TDS is in nature of a vicarious 

liability, which presupposes existence of a principal or primary 

liability. Assessee-company made provisions for payments to 
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artists about a movie.  Assessee did not deduct TDS on 

provision so made. Thus, where assessee could not identify 

artists, i.e., payees to whom amounts to be paid, and quantum 

of amounts to be paid to artists was not fully crystallized and 

was subject to negotiation, assessee had no liability to TDS in 

respect of provision so made. Further assessee was also 

engaged in business of celebrity endorsement, events 

promotion and management, production of telefilms, ad films 

and promotion of motion pictures. It made payments of certain 

amount to several parties for production of complete film, 

against which TDS was deducted u/s 194C. It was held that 

since scope of section 194C includes “Production of 

programmes for such broadcasting or telecasting' assessee had 

rightly deducted TDS u/s 194C. 

Ø The ITAT Pune bench in the case of Amber Point Technology as 

reported in 79 Taxmann 99 on the issue of comparability under 

TP held that margins of concerns with huge turnover are not 

comparable with margins of assessee which is a limited risk 

entity. A company having huge turnover margins is not 

comparable with assessee-company which was a limited risk 

entity and had low margin. 

Ø The ITAT Mumbai Bench in the case of Anita Kanjani as 

reported in 79 Taxmann 67 on the issue of holding period 

under capital gain held that to determine nature of asset in 

terms of section 2(42A), holding period should be computed 

from date of issue of allotment letter and not from date when 

agreement to sell was registered. During relevant year, 

assessee sold her office unit and since the asset was held for 

more than 36 months, therefore resultant gain was shown in 

return as LTCG. During assessment proceedings, it was noted 
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by AO that though allotment of said office unit was done prior 

to 36 months from date of sale but agreement to sell was 

registered during period of 36 months only, therefore, he took 

contrary view and assessed the tax accordingly. The bench held 

that in view of provisions of section 2(42A), holding period 

should be computed from date of issue of allotment letter and 

hence gain arising from sale of it was taxable as LTCG. 

Ø The ITAT Bangalore Bench in the case of Apotex research as 

reported in 79 Taxmann 11 on the issue of comparability under 

TP held that an oil field company, engaged in providing mud 

logging services was functionally incomparable to assessee 

providing contract research and testing services. Assessee was 

engaged in operations under two broad segments being 

contract research and development services and manufacturing 

of formulation. On the issue of functional comparability, it was 

held that a company engaged in providing market research and 

survey services having its operations were different from 

assessee would be incomparable. Further an oil field company 

was engaged in providing mud logging services, it was different 

from assessee providing contract research and testing services 

it was functionally incomparable. Again, a diversified company 

providing host of IT related services and trading activity was 

not comparable to assessee. On the issue of operating revenue 

filter where a company's income from R&D services was 74.5 

% which though was less than benchmark of 75 % considered 

by TPO, said company would still be comparable. 

Ø The ITAT Chennai Bench in the case of Arihant Heirloom as 

reported in 79 Taxmann 10 on the issue of eligibility to claim 

the benefit under 80IB upheld the revenue that works 

contractor not eligible for such benefit. Assessee was engaged 
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in business of construction and filed its return of income 

claiming deduction under section 80-IB. AO rejected assessee 

claim holding that assessee was not a developer of housing 

project but worked as a contractor. It was noted from records 

that owner of land sold undivided co-ownership right in 

property to various purchasers and these purchasers in turn 

entered construction agreement with assessee. In terms of said 

agreement, assessee job included only controlling and directing 

work of building construction as per plan and design by land 

owners and was not required to design and sell project and 

moreover assessee was not entitled to get any share in 

constructed area.  Therefore, the assessee could not be said to 

have invested its own money to carry on project and 

accordingly assessee was a mere work contractor hence was 

not eligible for deduction under section 80-IB. 

Ø The ITAT Pune Bench in the case of Asara Sales & Investment 

as reported in 79 Taxman 170 on the issue of setting off the 

CTCG loss held that loss of off market transaction can also be 

set off. Where assessee sold shares of a group entity which 

was a listed company in off market transaction, then no STT 

was to be paid and provisions of section 10(38) were not to 

applied and, consequently, set off of loss arising on sale of 

those shares against long term capital gain arising on sale of 

unquoted shares was to be allowed. 

Ø The ITAT Hyderabad bench in the case of B A Continuum India 

as reported in 79 Taxmann 85 on the issue of comparability 

under TP held that a company providing geographical 

information services isn't comparable with a company providing 

IT enabled services. Assessee provided ITES services to its AE 

Bank of America Management Corporation (BAMC) Group. On 
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the issue of functional comparability, it was held that a 

company providing geographical information services, 

engineering services and engaged in e-publishing business was 

not a valid comparable. Further a company cannot be regarded 

as a comparable for reason that it was having extraordinary 

event and super normal profits. 

Ø The ITAT Mumbai Bench in the case of Bhakti Kala Kshetra as 

reported in 79 Taxmann 66 on the issue of section 12A and 

12AA held that trust's registration cannot be cancelled even if 

its commercial receipts exceeded monetary limit. Assessee was 

a public charitable trust established with objects for promoting 

development of various arts having registered under 12A. 

During relevant year, Director (Exemption) took a view that 

earning of 'Auditorium collections' made by assessee was in 

nature of a systematic commercial exploitation of its assets, 

therefore assessee trust would be hit by first proviso to section 

2(15), and as a fallout of same, its claim for exemption under 

section 11 could not be allowed. He further passed an order 

under section 12AA(3) cancelling registration granted to 

assessee trust. The Bench considering the Circular No. 1/2011, 

dated 06/04/2011 held that even if assessee was hit by 

monetary limits contemplated under section 2(15) with effect 

from 01/04/2009, same would only adversely affect 

entitlement of assessee towards claim of exemption under 

section 11, however, same could not lead to 

cancellation/withdrawal of registration granted under section 

12A/12AA. 

Ø The ITAT Delhi bench in the case of Crain U K Holdings Ltd  as 

reported in 79 Taxmann 128 on the issue of Indirect transfer 

covered under section 9 of IT Act held that where assessee, a 
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UK based company, transferred its shares held in a non-

resident subsidiary company which in turn was holding 

controlling interest in nine subsidiaries companies engaged in 

oil and gas sector in India to another Indian group company, 

capital gain arising on sale of aforesaid share transaction was 

liable to tax in India The assessee was a tax resident of UK. It 

entered into a share exchange agreement with its UK based 

holding company namely Cairn energy Plc whereby the entire 

issued share capital of 9 wholly owned subsidiary companies of 

Cairn energy plc in India were exchanged by issue of shares of 

assessee. Thereafter, the assessee entered into a share 

exchange agreement with another company namely Cairn India 

Holdings incorporated in Jersey in terms of which assessee 

exchanged all the shares of those 9 subsidiaries of India with 

that company for issue of shares of said company to assessee. 

Subsequently, the assessee sold all the shares acquired from 

Cairn India holdings to a newly formed group company in India 

i.e., Cairn India Ltd. through subscription and share purchase 

agreement. It was an undisputed fact that Cairn India holding 

Ltd. was the holding company of 9 subsidiary companies in 

India who were engaged in the business in oil and gas sector in 

India. Therefore, the issue came up for consideration was 

whether transaction entered into by assessee of transferring 

shares of Cairn India holdings Limited to Cairn India Limited 

was liable to tax in India or not.  The Bench held that In the 

present case the shareholders of 9 companies situated in India 

which control the oil and gas sector in India are having the 

property of the right to manage and control that business by 

virtue of shareholding and further such rights are rights in or in 

relation to an India company. Therefore any income arising 

through or from' any property In India shall be chargeable to 

tax as income deemed to accrue or arise in India in terms of 
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the provision of section 9 (1) (i). The Cairn India Holdings 

Limited is the holding company of those subsidiary companies 

and assessee is holding company of the Cairn India Holdings 

Limited. Therefore, it is apparent that assessee is holding rights 

in control and management of the shares of the 9 Indian 

subsidiary companies engaged in the business of oil and gas 

sector through holding subsidiary structure. Now assessee has 

transferred said property to Cairn India Limited partly in cash 

and partly in exchange of shares. The assessee submits that it 

is a case of business reorganization and there is no increase in 

wealth of the Group. The complete financial arrangement of the 

group has ended through series of transfer of shares from U K 

Jurisdictions to Jersey Jurisdiction to India. On divesting 30 % 

stake in the oil and gas assets located in India certain amount 

was paid to the assessee in U K. Therefore, it cannot be 

concluded that these series of transactions entered in to by the 

group is merely a business reorganization process in 

consolidation of its oil and gas business India. The next 

argument of the assessee is that there is no real income 

accruing to the assessee and only real income can be taxed. 

The said argument of the assessee cannot be accepted. In fact, 

the assessee has earned substantial gain on sale of the shares 

and also has gained on account of taxes too as according to the 

assessee itself such gain is not chargeable to tax. Therefore, 

the assessee has earned the real income on account of sale of 

its shares in Cairn India Holdings Ltd. to Cairn India Ltd. The 

assessee further submitted that while computation of the 

capital gain, the cost of acquisition should be stepped up to the 

fair value of the shares of cairn India holding Ltd. on the date 

of acquisition. The main thrust of the argument of the assessee 

is that when any asset is transferred in lieu of another asset 

and no specific amount for consideration is agreed between the 

Direct TAX 



11 
 

parties, then it becomes a case of transfer by way of exchange. 

According to the assessee while computing capital gains in such 

cases fair market value of the asset received in consideration 

for the assets transferred should be considered as full value of 

consideration. On the contrary, the revenue submitted that it 

was not a transaction of exchange, but it was a transaction of 

sale and thus, capital gain was required to be computed as per 

section 48. On careful consideration of said arguments, it is 

noted that there is no difference between the full value of the 

consideration determined by the both the parties received 

accruing to the assessee as a result of the transfer of the 

capital asset. As there is no difference between the full value of 

consideration taken by revenue as well as the assessee, there 

is no reason to go in to the controversy whether the 

transaction is of exchange or sale. The property on transfer of 

which capital gain is required to be computed are the shares of 

Cairn India Holdings Ltd, which is incorporated in Jersey and 

therefore shares transferred are not of an Indian company but 

Jerseey Company. On conjoint reading of provisions of section 

48, 49 and 55 it is apparently clear that property held by the 

assessee and its mode of acquisition do not fall in any of the 

clauses which provides for taking the cost of acquisition in the 

hands of the assessee in these transaction being cost to the 

previous owner. There is no merit in contention of the assessee 

that as there is no timing difference between the acquisition 

and disposal of shares, the full value of consideration and the 

cost of acquisition is same. Provisions of section 48, 49 and 

55(2) do not allow such treatment. Therefore, the computation 

of capital gain in the hands of the assessee is required to be 

made by deducting from the full value of consideration, cost of 

acquisition incurred by the assessee for acquisition of the 

property. The next argument of the assessee is that on date of 
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transfer of shares in question, i.e., 11-2-1994, the 

retrospective amendment to section 9 made by the Finance Act 

2012 was not in existence and therefore, if the assessee is 

eligible for the benefit of DTAA then the domestic tax law is 

required to be read ignoring the retrospective amendment 

made by Finance Act, 2012. The argument of assessee cannot 

be accepted for the reason that (i) provision in the Double 

Taxation Avoidance Agreement cannot make the domestic law 

static with respect to taxability of a particular income when 

unequivocally both states have left it to the domestic laws of 

the countries . (ii) suppose if there is an exemption provided 

with retrospective effect under the domestic law can Non-

resident assessee be also denied the benefit as it was also not 

the law at the time of notification of Double Taxation Avoidance 

argument, the answer is in negative (iii) DTAA are mechanism 

of avoiding multiplicity of taxation globally of an assessee. 

Therefore, if in the country of residence taxes are chargeable 

then the assessee must not suffer the tax burden in the 

country of source of income. It is well settled that neither act of 

Parliament supplies nor alter the boundaries of DTAA or 

supplies redundancy to any part of its. Similarly, the provisions 

of DTAA where it supplies provides that particular income 

would be chargeable to tax in accordance with the provisions of 

domestic laws, such article in DTAA also cannot the limit the 

boundaries of domestic tax laws. In view of this, there is no 

force in the argument of the assessee. In view of aforesaid, it 

is concluded that assessee is liable to pay capital gain tax in 

respect of transfer of shares in question in India. 

Ø The ITAT Banglore Bench in the case of Cerner Healthcare as 

reported in 79 Taxman 64 on the issue of comparability under 

TP held that a company with huge brand value and intangibles 
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isn't comparable with captive software service provider. 

Assessee was a captive service provider engaged in business of 

rendering software development services to its AE. On the 

issue of functional comparability, the Bench held that a 

company engaged in diversified activities of software 

development and consultancy, engineering services, web 

development and hosting, same couldn't be regarded as 

functionally comparable to assessee.  Further a company was 

having a huge brand value and intangibles as well as having 

intellectual property, same couldn't be compared with 

assessee.  Again a company engaged in business of software 

products and development of niche product was incomparable 

with assessee. Again a company engaged in licensing of 

product and which earned royalty on sale of products as well as 

income from maintenance contract, would be functionally 

incomparable with assessee. Further a company earned 

revenue from 3 segments but segmental operating margins for 

same were not available it couldn't be considered as 

comparable with assessee.  On the issue of operational cost 

where foreign exchange rate fluctuation loss/gain was out of 

current year's transactions, it should be treated as operating in 

nature. 

Ø The ITAT Vishakhapatnam Bench in the case of Chalasani Naga 

Ratna Kumari as reported in 79 Taxman 104 on the issue of 

Section 2(14) Capital assets (Agricultural land - Agricultural 

operation) held  that Agricultural land in revenue records 

couldn't be held non- agricultural due to inactivity in 

agricultural operations. Assessee did not offer income for 

taxation with regard to lands sold by her. The Bench held once 

lands were classified as agricultural in revenue records and 

suitable for agricultural operation, same could not be held to be 
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non- agricultural just because no agricultural operation was 

carried out. As on date of transfer of lands by assessee, limits 

of old municipality were extended and extension was notified 

by State Government. Since on date of transfer of lands, lands 

were situated within 8 Kms from limits of new municipal 

corporation, previous limits of old Municipal Corporation would 

be irrelevant to determine distance and therefore, where lands 

sold by assessee were within 8 Kms. from distance of new 

municipal limit, lands in question were agricultural land coming 

within definition of capital asset. Market values of lands sold 

were different as on date of agreement to sale and on date of 

sale deed. The value of lands sold was to be adopted as on 

date of agreement of sale for computation of capital gains 

under section 50C. Assessee claimed exemption towards 

investment made in constructing more than one independent 

residential unit in a house. The Bench held that even where 

assessee constructed more than one independent residential 

unit in a house, she would be entitled to exemption u/s 54F. 

Assessee claimed litigation and development expenses on 

transfer of land. AO held that assessee failed to produce any 

evidence in support of expenses on transfer and, therefore, 

disallowed entire expenditure. Since though assessee could not 

substantiate expenditure with necessary evidence, possibility of 

certain expenditure on transfer could not be ruled out. 

Ø The ITAT Mumbai Bench in the case of Dialogic Network as 

reported in 78 Taxmann 349 on the issue of functional 

comparability under the TP held that R&D center of life science 

couldn't be compared with software development service 

provider. Assessee company rendered software development 

services to its AE .Thus a company involved in creating 

research development centre for development and research in 
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life sciences, and a company engaged in geospatial services, 

which specialized in land based technologies, was 

incomparable. Further a company providing ITE services and 

Infrastructure Management services, imparting internet based 

E-learning, could not be compared with assessee -On the issue 

of RPT filter, a company which had RPT of more than 25 %of its 

total revenue, was excludible from comparable list .  Further a 

concern which had earned abnormal high margin was 

excludible. Further plea of assessee was that since almost 90 

% of comparable operating revenue was from exports, such 

company should be included as comparables. Further where 

TPO had not given any reason to exclude a concern from 

comparable list, matter should be readjudicated.  Further 

Assessee was rendering BPO to its AE then a company 

operating as an IT enabled, knowledge based Back Office 

Processing Centre which served needs of financial content 

sector, was not comparable to Call Centre services. RPT being 

more that 25 %said company to be excluded from 

comparability analysis. 

Ø The ITAT Bangalore Bench in the case of Flughafen Zurich as 

reported in 79 Taxmann 199 on the issue Reimbursement of 

salary of seconded employees, following the Centrica case of 

Delhi HC as reported in 364 ITR 336 held it as  FTS. The 

assessee a Switzerland based company, engaged in providing 

operations and management services to airports, entered into 

an agreement with Bangalore International Airport Ltd. (BIAL) 

for secondment of its skilled personnel, since said personnel 

were having expertise in management and thus purpose of 

assignment was to avail managerial services of those highly 

qualified personnel, amount received by assessee from BIAL in 

terms of secondment agreement was in nature of 'fee for 
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technical services chargeable to tax under section 9(1)(vii) as 

well as under article 12 of India Switzerland DTAA . 
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Ø The SC in the case of Vizien Organics as reported in 78 

Taxmann 346 stay the Delhi HC order as reported in 77 

Taxmann 297 and issued the notice. Disputes related Section 

38 of the DVAT and refund of tax. Assessee filed writ petitions 

seeking directions to AA that their refund claims pending for 

long periods should be processed. Revenue opposing writ 

petitions contended that in all these cases obligation to process 

refund claims would arise only after all necessary details 

including CST documents were furnished in as much as after 

introduction section 38(7)(d) with effect from 18/06/2012 and 

hence  assessee refund claims could not be said to be complete 

in case any amounts were due and owing under CST regime 

.Delhi HC by impugned order held that language of clause (d) 

introduced in section 38(7) nowhere specifies and compels 

dealers to provide original certificates in physical format  and 

therefore it directed AA to process all pending refund claims by 

calling specific details in respect of documents and dispose of 

them within four weeks . The SC issuing notice to both the 

parties stayed the operation of impugned order. 

Ø The SC in the case of Everlast Battery as reported in 79 

Taxmann 91 , on the issue of  Rajasthan VAT dismissed the 

SLP of revenue and hence VAT rate applicable to batteries 

should apply to their parts also. The SLP was filed against the 

impugned order of Rajasthan HC in the case of  Assistant 

Commercial Taxes Officer v. Everlast Battery Manufacturing Co. 

reported in  79 Taxmann 81. The Assessee was engaged in 

manufacture of battery. On the issue of Section 4 of RVAT ACT, 

the AA held that battery plate and battery material was not 

part of battery and, therefore, separate rate of tax was 

applicable . Tax Board held that battery plate and battery 

material was part of battery and same rate of tax should be 
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applied as that of battery. HC following judgment of its own 

order  rendered in case of Assistant  CTO v. Swastik Agencies 

63 Taxmann 292/ 54 GST 558, where it had been held that 

battery parts are also to be considered as part of battery and 

same rate should be applied, upheld order of Tax Board. The 

SLP filed against order of High Court was liable to be dismissed, 

but question of law deserved to be kept open. 

Ø The HC of Gujarat in the case of Titan Industries as reported in 

78 Taxmann 345 on the issue of classification under GVAT 

upheld the Tribunal view that Gold, Silver and Diamond bearing 

watches classifiable as Jewellery under Gujarat VAT. Assessee 

manufactured Nibula brand watch and it was made of 18 Karat 

of gold and/or silver and/or diamonds and/or precious stones 

and/or semi-precious stones. Hence watch in question could be 

said to be an article or jewellery falling under Entry No. 13(ii) 

of Second Schedule of VAT Act. 

Ø The HC of Gujarat in the case of Vintech Shoppe as reported in 

79 Taxmann 24 on the issue of extension of provisional 

attachment u/s 73C (2) of service tax made a distinction 

between the “provisional attachment” under 73C (1) and 

“extension of provisional attachment” under 73C (2) and 

upheld the revenue that such extension does not require 

opportunity of being heard to the assessee. Commissioner 

issued on assessee and its associates (petitioners) SCN 

demanding service tax. Thereafter he issued on petitioners 

notices to SCN as to why properties mentioned in show cause 

notices should not be put under provisional attachment as per 

rule 8 of Service Tax (Provisional attachment of property) 

Rules, 2008. He after giving opportunity to petitioners passed 

orders under section 73C(1).Subsequently CC passed orders 
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under section 73C(2) extending period of provisional 

attachment for a further period of one year .Petitioners filed 

writ petitions contending that before passing impugned orders 

of extension of provisional attachment, no opportunity of being 

heard had been given by CC. Since under statute no hearing is 

provided before passing of order of extension of provisional 

attachment under section 73C (2) therefore, orders passed by 

Chief Commissioner extending period of provisional attachment 

could not be said as illegal and/or contrary of provisions of 

statute. 

Ø The CESTAT Mumbai Bench in the case of Ballarpur Industries 

as reported in 78 Taxmann 35 on the issue of distribution of 

CENVAT credit by the Input Service Distributor relying on the 

rule 3 of the CENVAT Credit Rules 2004, read with Rule 4A of 

the Service Tax Rules, 1994  held that ISD can distribute credit 

even before obtaining registration. It Held that it is permissible 

for ISD being head office of appellant, to distribute credit 

before obtaining registration where appellant has taken credit 

not on valid invoice but on allocation chart which contains all 

information as required under Rule 4A of Service Tax Rules, 

1994, said document is valid for CENVAT credit. The Bench 

relying on Circular No. 943/4/2011-CX, dated 29-4-2011 held 

that where Appellant received rent-a-cab service wherein said 

vehicle was used for transportation of assessee employees to 

and fro factory of job worker for purpose of factory activity – 

then that rent-a-cab service would fall within ambit of definition 

of input service and appellant was entitled to avail CENVAT 

credit of that. Similarly security service received at job worker's 

place in relation to activity carried out for assessee 

manufacturing, CENVAT credit would be available. 
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Ø The CESTAT has issued the following circular - Instances are 

noticed that while filing appeal/ application before CESTAT, 

parties are seeking alternate/simultaneous remedies before 

other forums such as Hon'ble High Courts/Supreme Court 

which were invariably suppressed while filing 

appeal/applications etc. before CESTAT. Therefore, all the 

concerned parties may be directed that while filing appeal/ 

applications before this Tribunal they have to give an 

undertaking in the following format along with the 

appeals/applications to be filed before CESTAT. 

Ø The Service tax department has curtailed the exemption to the 

educational institutions and issued the Notification no 10/2017 

dated 08/03/2017. The exemption notification no 25/2012 has 

been modified as under- in the said notification, in the opening 

paragraph, in entry 9, in clause (b), after sub-clause (iv), the 

following proviso shall be inserted, namely: -  

“Provided that nothing contained in clause (b) of this entry shall 
apply to an educational institution other than an institution 
providing services by way of pre-school education and education 
up to higher secondary school or equivalent;”.  

This notification shall come into force on the 1st day of April, 
2017. 

Ø "Matter not previously filed or pending before any other legal 
forum including Hon'ble High Courts/Supreme Court.  

The appellant/ applicant further declare that he has not 
previously filed any appeal, writ petition or suit regarding the 
impugned order, before any court or any other authority or any 
other Bench of the Tribunal."  

The CBEC has issued a Circular No. 1054/03/2017-CX 
dated 15/03/2017 making clarification in relation to 
classification of SAREE under the CATA 1985 . 
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Sub: Classification of ‘Saree’ under CETA, 1985-reg.  

Representations have been received from the members of the 
trade requesting clarification regarding classification of “Saree‟. 
The issue raised in these representations is whether the goods 
described as “Saree‟ which has undergone further processing 
such as embroidery, stitching of lace and tikki etc. and stitched 
with two or more kinds of fabrics is classifiable as “Saree‟ under 
Chapter 54 or as made-ups under Chapter 63 of the Central 
Excise Tariff Act, 1985.  

The issue has been examined. As per Rule (1) of General Rules 
of Interpretation of the Schedule,  

“The titles of Sections, Chapters and Sub-Chapters are provided 
for ease of reference only; for legal purposes, classification shall 
be determined according to terms of the headings and any 
relative Section or Chapter Notes...”.  

Further, as per Rule 3(a) of the said Rule, “The heading which 
provides the most specific description shall be preferred to 
headings providing a more general description....”.  

“Saree‟ has been specifically classified under Chapter 50, 52 and 
54 of the Central Excise Tariff Act, 1985 depending upon the 
material of the fabrics. Further, even after stitching, embroidery 
work and fixing of falls etc., a “saree‟ remains fabrics only as no 
new item emerges having distinct name, character and use. 
Stitching of two or more different kinds of fabrics also does not 
take away its classification from heading 50, 52 or 54 as in that 
case, by virtue of Section note 2(A) of Section XI, such “saree‟ 
will be classifiable under the heading as if consisting wholly of 
that one textile material which predominates by weight over any 
other single textile material. In case no one textile material 
predominates by weight, “saree‟ is to be classified as if 
consisting wholly of that one textile material which is covered by 
the heading which occurs last in numerical order among those 
which equally merit consideration.  

Chapter 63 covers “Other made up textile articles; sets; worn 
clothing and worn textile articles; rags‟ which is a more general 
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description. “Saree‟ is not specifically classified in this chapter 
and therefore application of Rule 3(a) [refer para 2] would take 
out “Saree‟ outside the ambit of chapter 63.  

In view of above, it is clarified that “Saree‟ which has undergone 
further processing such as embroidery, stitching of lace and tikki 
etc. and stitched with two or more kinds of fabrics will be 
classifiable as “Saree‟ under Chapter 50, 52 and 54 of the 
Central Excise Tariff Act, 1985 depending upon the material of 
the fabrics, and not as made-ups under Chapter 63 of the said 
Act. Each case may be decided on the basis of facts of the case 
and where further processing of “Saree‟ does not change the 
essential characteristics of the fabric as that of “Saree‟, it should 
continue to be classified as “Saree‟. 
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Prakash Sachin & Co  Chartered Accountants 

 

It is a well-known and reputed firm of Chartered Accountants having its Head office 

at New Delhi. The firm has its branch offices in Mumbai, Asansol &Jharkhand. The 

firm has also marked its presence in overseas through its associates in different 

countries across Europe & USA. The firm practice areas are Direct tax including 

transfer pricing, International tax matter & DTAA matters, Indirect tax, Corporate 

&allied law, FEMA and RBI related matters, Audit & Assurances related matters. The 
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most valuable assets the firm possesses are its team of experienced, knowledgeable, 

talented and dedicated pool of human resources. The efficient deliveries of the work 

and client satisfaction are the two-important mantra of the firm. The mantra of the 

firm is “Knowledge is power. “In a very dynamic and fast changing global situation, 

where the internet and social sites are used as uninterrupted flow of information and 

knowledge, the organization believes in the dissemination of knowledge is the best 

way to acquire it and in this process, it issues weekly updates which contains recent 

changes, notification and amendments and judicial pronouncement and it is released 

on every Monday. This weekly updates are known as “Weekly Bulletin” and it is 

issued after thorough discussion of the team members on every preceding Saturday. 

This weekly bulletin truly represents the practice areas of the firm. The firm has a 

pool of CA, CS and lawyer and support staff to carry out the assignment in a very 

efficient research, planning and execution in a time bound manner. The firms have 

handled various assignments of auditing and taxation and guiding various clients on 

taxation other management consultancy matters.  

The firm has recently discussed in the previous weekly newsletter on the matter of  

“India and Belgium sign Protocol amending the India-Belgium DTAA and Protocol” 

and other case laws. 

 

 

 


