
Ø The SC in the case of Moller Mersk as reported in 78 Taxmann 

287 on the issue of FTS held that global telecom facility 

provided to shipping agents helped them to discharge their 

functions is not FTS. Amounts received by assessee from its 

Indian agents for Global Telecommunication Facility 'Maersk 

Net' not taxable in India as fees for technical services. Global 

telecommunication facility was a common facility provided by 

assessee to all its agents across countries to enable them to 

discharge their role more effectively, which was an integral part 

of shipping business and hence payments towards same were 

not towards reimbursement of any technical services. 

Ø The HC of Gujarat in the case of Ajay Surendra Patel as 

reported in 78 Taxmann 339 on the issue of lifting of corporate 

veil and making director personally liable y under section 179 

of the ITA, it was held that a director also liable for tax default 

of Public Company practically acting like a private company. 

The Company though named as Hirak Biotech Limited has 

acted practically as a Private Company altogether and the 

Directors appeared to have acted in such a detrimental way 

which falls within the purview of section 179. There were huge 

financial transactions, serious default, total non- cooperation in 

the Company and it appears to have been spearheaded by one 

of the Directors only. There were serious defaults in financial 

transactions with J&K Bank as also with Ahmadabad based Co-
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Operative Bank of huge amounts and therefore, all these 

combinations of circumstances makes this is a fit case to resort 

to a principle of lifting of corporate veil enshrined in section 

179. 

Ø The HC of Delhi in the case of Chunnu Fashion as reported in 

78 Taxmann 206 on the issue on maintainability of the appeal 

under SRFAESI Act held that pre-deposit of the due as per 

DRAT order is a pre-requisite for maintainability and appeal 

against order of DRAT can't be entertained when pre-deposit 

isn't made. Instant writ petition was filed against order passed 

by AT whereby AT dismissed an appeal against an order of DRT 

on ground of non-compliance of its direction to petitioner for 

depositing 25 per cent of amount ordered to be paid by DRT. 

The appeal under section 18 cannot be entertained unless 

condition precedent of deposit is fulfilled, writ petition against 

impugned order could not be entertained and same was to be 

dismissed. 

Ø The HC of Karnataka in the case of  Fosroc chemicals on the 

issue of TP and the matter being remanded twice by the ITAT 

held that ITAT shouldn't make further observation while 

remanding case on basis of earlier order. where Tribunal has 

held that matter deserves to be remanded to TPO with identical 

direction as was given in case of assessee for earlier 

assessment year, Tribunal ought to have ended there and any 

observation thereafter may not only control power of TPO, but 

would also demonstrate contradictory approach on part of 

Tribunal, that it itself has not followed advise given in earlier 

order for uniform approach of revenue. 
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Ø The HC of Gujarat in the case of IDMC limited as reported in 78 

Taxmann 285 on the issue of additional depreciation u/s 32 

held that additional depreciation should be allowed on 

machinery which installed after year of acquisition. Assessee 

purchased plant and machinery on 12/02/2004. However, 

certain damaged parts of machinery were replaced by supplier 

at Germany on 13/12/2004 and, therefore; said machinery 

could be installed on 15/04/2005. Assessee claimed additional 

depreciation on said plant and machinery which was denied by 

AO on ground that as plant and machinery on which additional 

depreciation was claimed was not installed during year under 

consideration, twin conditions of acquisition and installation had 

not been satisfied. The HC giving the purposive interpretation 

of the section held that the purpose and object of granting 

additional depreciation under section 32(1) (iia) is to encourage 

industries by permitting assessee setting up new undertaking 

installation of new plant and machinery and therefore allowed 

additional depreciation to assessee though admittedly assessee 

had installed new plant and machinery. 

Ø The HC of Gujarat in the case of Imperial Overseas as reported 

in 78 Taxmann 280 on the issue of rule 53 of the SEZ rules and 

policy dated 17/09/2013 pertaining the plastic manufacturer, 

quashed the policy as it was contrary to SEZ Act. The purpose 

of establishing SEZ is to promote activities of export of goods 

and services but it does not prevent units established in SEZ to 

sell such goods in DTA. Policy dated 17/09/2013 was issued 

about the units which were engaged in business of 

manufacturing recycled plastic raw material from imported 

plastic scrap or waste established in SEZ Area. By this policy 

existing plastic raw material manufacturing units were required 

to physically export goods manufactured in SEZ. Since Section 
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30 itself provides that on payment of custom duty, goods 

manufactured in SEZ can be removed to DTA and necessary 

conditions are specified in Rules, there was no reason for 

Authority to issue impugned Policy about plastic manufacturers 

only and compelling them to physically remove goods out of 

India. Since impugned policy imposed certain restrictions 

contrary to Act and Rules, it was to be quashed. 

Ø The HC of Gujarat in the case of Manan Exports as reported in 

78 Taxmann 255 on the issue of section 147, on the writ filed 

by the assessee held that No reassessment alleging over-

invoicing of purchases when such issue was considered during 

scrutiny assessment. When it is found that entire issue was 

gone into by AO while framing scrutiny assessment under 

section 143(3), thereafter reopening of assessment on very 

same issue can be said to be change of opinion, which is not 

permissible. On basis of information received from Dy. DIT 

(Investigation), show-cause notice had been issued by DRI 

with respect to six consignments of imported rough diamonds, 

which was alleged to have been purchased by assessee and 

according to DRI there was over-invoicing of purchased goods 

.AO framed scrutiny assessment under section 143(3) but no 

addition was made. Thereafter, AO issued reassessment notice 

beyond period of four years. From material on record, it 

appeared that on basis of information supplied/given by DRI, 

original assessment was taken under scrutiny assessment and 

AO issued questionnaire to assessee and thus, entire issue with 

respect to aforesaid six imported consignments of rough 

diamonds was in fact gone into by AO and considered in detail. 

Thus, on facts subsequent reassessment proceedings on very 

same issue, could be said to be mere change of opinion and 

therefore set aside. 
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Ø The HC of Delhi in the case of Rajesh Kumar Agarwal as 

reported in 78 Taxmann 265 on the issue of relief under section 

54 held that Section54F relief can be claimed under section 264 

when time to file revised return has elapsed and assessment is 

completed. Assessee sold a house property on 20/06/2008 and 

purchased new property in July, 2008 with intention of seeking 

benefit under section 54F. He claimed set off of capital gains 

from sale as against capital losses and benefit of section 54F 

was not claimed. Set off was not permitted which resulted in a 

capital gain. By then, time to file revised return had elapsed 

and assessment was completed.  Assessee sought to invoke 

revisional power of Commissioner under section 264 to revise 

return. Since in instant case, concerned provision of section 

54F does not per se contain any impediment, therefore there 

was no bar in grant of relief despite assessee apparently having 

committed mistake in claiming set off and failed to claim 

section 54F exemption in original return and revised return. 

Ø The HC of Delhi in the case of Seagram Manufacturing as 

reported in 78 Taxmann 293 on the issue of AMP expenses 

under TP and Section 43 A held that Brand promotion 

expenditure which also gives benefit to overseas owner of 

brand, would be allowed. Assessee Company entered an 

arrangement with overseas owner of brands. Assessee-

company incurred advertisement and brand promotion 

expenses over products. These expenses also increased brand 

popularity of overseas owner. AO disallowed 10 per cent of 

expenditure on ground that it was allocable to overseas owner. 

It was held that if arrangement existed, assessee being a 

licensee of products was entitled to claim said expenditure as 

business expenditure, even though expenditure might have 

enhanced brand popularity of overseas owner. Further section 
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43A requires treatment of foreign exchange fluctuation to 

follow purpose of borrowing; it is to be to whether purpose of 

loan was for financing of fixed asset or for financing working 

capital. section 43B further highlights that amount by which 

liability aforesaid is so increased or reduced during previous 

year shall be added to, or, as case may be, deducted from, 

actual cost of asset. Assessee had availed ECB from its parent 

Dutch company and claimed loss because foreign exchange 

fluctuation. Repayment was to commence six years from date 

on which loan were availed/drawn. AO held that liability fell 

into capital stream.  The court held that since there was no 

finding by AO that cost of asset was reduced or increased by 

assessee because of foreign exchange fluctuation, Tribunal's 

factual findings in sustaining deduction as claimed by assessee, 

was to be upheld. 

Ø The HC of Kerala disposing the writ in the case of Agarwal Yuva 

Mandal as reported in 79 Taxmann 12 held that CIT can allow 

sec. 264 revision even if mistake detected after issuance of 

sec. 143(1) intimation. It was held that even where a mistake 

was committed by assessee and detected only after issuance of 

intimation under section 143(1), it was entitled for 264 

invocation and relief . 

Ø The HC of Madras in the case of Abdur Rahman Institute of 

Science & Technology as reported in 78 Taxmann 336 held in 

favor of revenue and denied Section 10(23C) approval denied 

as society deleted commercial objects from MOA with 

prospective effect. Assessee society filed an application in Form 

56D seeking approval for exemption under section 10(23C)(vi). 

However CIT noted that one object mentioned in original MOA 

provided for establishment of institutes or bodies which 
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satisfied requirements of UGC and to do all such acts as were 

necessary to secure recognition of such institutes and therefore 

opined that assessee did not exist solely for educational 

purpose and in fact had multiple objectives and, therefore, 

society did not qualify under section 10(23C)(vi). It was noted 

that assessee had deleted aforesaid objective from 

memorandum on 02/06/2014.  Thus on facts, effect of deletion 

of said clause would come into force only prospectively and it 

could not be retrospective  therefore, so far as AY in question 

was concerned, assessee did not exist solely for educational 

purpose and, in such a situation, impugned order passed by 

CIT did not require any interference. 

Ø The HC of Gujarat in the case of Siddhi Vinayak Impex as 

reported in 79 Taxmann 34 on the issue of notification 

inconsistent with the rules  under FTP  held that entitlement to 

sell unmutilated worn out clothing in DTA couldn't be taken 

away by revision FTP without amending rules. Petitioners 

engaged in business of sorting, segregating and grading worn 

and used clothing were granted Letter of Approval (LOA) issued 

by Development Commissioner prior to publication of SEZ Act, 

2005 and SEZ Rules, 2006 to import worn clothing. Further, by 

virtue of notification dated 30/032006 issued by DGFT, 

petitioners were allowed to sell unmutilated worn clothing in 

Domestic Tariff Area (DTA) to extent of 15% CIF value of 

imports made in previous year . Thereafter a renewed policy 

dated 17/09/2013 was framed prescribing additional 

requirements to be followed by petitioners and further by letter 

dated 30/01/2014  provision to sell un-mutilated worn clothing 

in DTA was deleted . The said accrued entitlement of DTA sales 

could not have been taken away arbitrarily by revision in policy 

without amending relevant rules there was no reason to impose 
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extra conditions in LOA to regulate functioning of worn clothing 

units in SEZ that were over and above provisions already 

provided in SEZ Act/Rules. 

Ø The ITAT Mumbai Bench in the case of Aegis Limited as 

reported in 78 Taxmann 275 on the issue of comparability 

under the TP under section 92C held that comparable with 

extraordinary event like merger having effect on financials will 

oust a company from comparability analysis. Assessee was 

providing ITES services to its AE. On the issue of Comparability 

it was held that a concern is excludible or ground of existence 

of an extraordinary event, which has an effect on its financial 

result & thereby impacting its comparability,  further a 

company operating with a different business model was also 

incomparable  and  on the issue of functional difference  a 

company engaged in providing high end integrated services 

and which had significantly large scale of operations and a high 

brand value, was also incomparable  and further  where 

financial year of assessee and of another enterprise are 

different, it would make no difference, if it is possible to 

determine value of transactions during corresponding period, 

purpose of benchmarking by selecting comparable would be 

served. A transaction of subscription of shares could not be re- 

characterized as loan without any material or evidence 

indicating its nature.  Guarantee commission of 1 per cent 

should be chargeable on guarantee provided to bank by 

assessee on behalf of its AE. 

Ø The ITAT Chandigarh bench in the case of Ashutosh Charitable 

Trust as reported in 78 Taxmann 277 on the issue of Section 

12 AA held that Section 12AA registration cannot be denied 

just because charitable activity hadn't commenced. The trust, 
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set up to achieve its object of establishing educational and 

medical institution, was in process of establishing such 

institution and received donations, registration under section 

12AA cannot be refused on ground that trust had not yet 

commenced charitable or religious activity. 

Ø The ITAT Ahmadabad in the case of Digvijay finlease as 

reported 78 Taxmann 272 on the issue of Capital receipt Vs 

Business receipt, it held that Gain arising on sale of shares 

couldn't be held as business income just because shares were 

held for less than 30 days. Assessee was engaged in business 

of sales and purchase of shares - It derived major income by 

way of dividend income flowing from investment in shares. 

Assessee declared income both by way of LTCG as well as by 

way of STCG arising from sale of shares. AO treated STCG as 

business income on plea that shares were held for less than 30 

days during year. It held that AO and CIT(A) was not justified 

in treating short-term capital gain as business income merely 

because shares were held for less than 30 days during year. 

Ø The ITAT Ahmadabad Bench in the case of Erhardt + Leimer as 

reported in 78 Taxmann 258 on the issue of TP held that 

depreciation would be excludible to compute PLI when assessee 

had made huge additions in fixed assets. Assessee Company 

was engaged in manufacturing web feeding guiding equipment 

along with electrical/electronic control panel. It purchased 

certain components from its AE and for TP, adopted TNMM to 

benchmark its international transactions. In TP proceedings 

TPO excluded two comparable selected by assessee on ground 

that they had been making losses for past three years. He 

further adopted profit level indicator of PBIT after rejecting 

assesses plea to rather take its profit level indicator as PBDIT 
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since assessee had made huge additions in fixed assets in 

relevant year. Accordingly, certain adjustment was made to 

assessee ALP. It was held that consistent loss making entities 

could not be per se excluded merely in view of negative income 

figures thereof further since neither TPO nor DRP considered 

FAR analysis of loss making entities before excluding them 

from list of comparable, impugned order was to be set aside 

and, matter was to be remanded back for disposal afresh. On 

other issue since relevant method used in assessee case was 

TNMM which was an indirect method, PLI was to be taken after 

stating net figure of profits. Since it was undisputed that 

assessee net profits would see a decline in view of its 

depreciation claim arising from FA pertaining to impugned 

assessment year, such depreciation had to be excluded before 

computing corresponding PLI. Further assessee sought 

underutilization adjustment since it could manufacture only 

35% of its installed capacity leaving behind 65 per cent as 

unutilized. TPO as well as DRP declined said relief on ground 

that such a course of action of making adjustment in hands of 

comparable entities was nowhere provided in Act or Rules 

framed there under. It was noted that co-ordinate bench of 

Tribunal in Dy. CIT v. EDAG Engineers [2014] 50 taxmann.com 

332 held that such capacity underutilization adjustments had to 

be made only in hands of comparable entities instead of that in 

case of tested party itself and therefore following aforesaid 

order of Tribunal, impugned adjustment was to be set aside 

and, matter was to be remanded back for disposal afresh. 

Ø The ITAT Delhi Bench in the case of Fujitsu India as reported in 

78 Taxmann 279 on the issue of comparability under TP held 

that company providing asset reconstruction and management 

services is incomparable to marketing services provider. 

Direct TAX 



11 
 

Assessee rendered marketing support services to its AEs. On 

the Ground of functional comparability, a company engaged in 

providing asset reconstruction and testing services for various 

products was not a valid comparable similarly a company 

rendering consultancy and engineering services and services in 

field of pollution control was not a valid comparable. Further in 

absence of any information or detail to show that a comparable 

company was functionally different, assessee stand to exclude 

same from comparability analysis could not be accepted. It had 

divided its international transactions into two segments one 

services segment and another trading segment. Assessee 

computed OP/TC from service segment and apportioned total 

unallocable costs amongst segments in ratio of head counts, 

that is, number of employees engaged in each segment. The 

court held that there can be no rationale in apportioning costs 

on basis of number of persons working in different segments 

because if number of heads working in each segment were 

considered, irrespective of their positions etc., and unallocated 

costs was apportioned in that ratio, results would bound to be 

distorted and logical way cost was to divide them in ratio of GP 

margin. On the pass-through cost, it pre-supposes its specific 

and identifiable recovery as such from its AE without any profit 

element and if there is no separate reimbursement of such a 

cost and it is part of overall contracted value, then presumption 

will be that overall profit element is entrenched in all costs 

incurred by assessee, thereby taking it outside ambit of pass 

through cost. 

Ø The ITAT Mumbai bench in the case of Global Payments as 

reported in 78 Taxmann 262 on the issue of TP held that no 

ALP adjustments on payment made to AE when tax deduction 

of such exp. wasn’t claimed. Where consideration paid to AE for 
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acquisition of goodwill and customer lists had not been 

considered by assessee while computing taxable income, same 

could not be subject to application of ALP. 

Ø The ITAT Mumbai Bench in the case of Goldman Sach as 

reported in 78 Taxmann 142 on the issue of comparability 

under TP held that a company rendering non-binding 

investment advisory services isn't comparable with merchant 

bankers. On the issue of functional analysis, it was held that in 

case of assessee-company rendering non-binding investment 

advisory services to its AE, a company engaged in merchant 

banking activities cannot be accepted as comparable. For 

rendering ITES to its AE it was held that a company rendering 

KPO services could not be accepted as comparable. Further a 

company providing engineering design services was also not 

acceptable as comparable and a company providing technology 

services such as software testing, verification and validation, 

was also liable to be rejected as comparable and a company 

having huge turnover and brand value was also not acceptable 

as comparable also. 

Ø The ITAT Chennai Bench in the case of India Trimming as 

reported in 78 Taxmann 270 on the issue of section 144C held 

that DRP has no authority to direct AO or TPO to make further 

enquiry and decide matter. DRP has no authority to direct AO 

or TPO to make further enquiry and decide matter, at best it 

can call for remand report from TPO or AO and decide issue 

arising for adjudication by itself. 

Ø The ITAT Chandigarh bench in the case of Institute of 

correctional administration as reported in 78 Taxmann 276 on 

the issue of Section 2(15) read with Section 12AA held that 
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Imparting training in correctional administration to Police 

officials held as public utility. The object carried out by 

assessee-society to impart training in correctional 

administration and allied subjects to all officers of Central/State 

Government including those of Prisons, Police and Judicial 

Department, covered in nature of object of advancement of 

public utility as defined under section 2(15) and, therefore, 

assessee allowed for 12AA benefit. 

Ø The ITAT Bangalore Bench in the case of Nividiya Graphics as 

reported in 78 Taxmann 269 on the issue of comparability 

under TP held that a company having high turnover and high 

risk profile is incomparable. Assessee-company provided 

research and development services to its AE.  Applying 

turnover filter, the court held that since the turnover of 

comparable is more than 10 times of turnover of tested party, 

same should be excluded from list of comparable. Further 

where a company was engaged in software products and 

services as well as software training and earned revenue from 

sale of license and subscription, it could not be compared with 

assessee. Applying RPT filter a company having RPT of 19.89 

per cent had to be excluded from comparable list. Further 

lesser margin than tested party margin cannot be a ground for 

exclusion of company from list of comparable. 

Ø The ITAT Kolkata Bench in the case of Philips India as reported 

in 78 Taxmann 271 on the issue of comparability under TP held 

that a company having IPR can't be comparable if its business 

model is completely different from assessee having no IPR. 

Assessee provided software development services to its various 

group companies – Thus comparable company had Significant 

IPRs, while assessee had no IPR, said company would be 
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incomparable with assessee. Further where all details were 

given by assessee in its TP study and TPO in earlier year 

himself allowed working capital and risk adjustment at 2%, 

similar adjustments were to be allowed in current AY also. 

Ø The ITAT Delhi Bench in the case of Stryker Global Technology 

as reported in 78 Taxmann 299 held on the issue of calculation 

of book profit under MAT as per section 115JB held that rent 

equalization reserve debited to PL account to be added back 

while computing book profit. Assessee Company occupied a 

premise on lease.  It debited a sum in its PL account as rent 

equalization reserve purportedly upon straight lining of lease 

rentals payable on ground that this reserve was inadvertently 

left out from being added back while computing taxable income 

under normal provisions of Act due to lack of clarity on its allow 

ability. Same was not added back, while computing tax liability, 

for computing book profit as per Explanation 1 of clause (b) 

and (c) to section 115JB.  It was observed that main object of 

AS 19 is to deal with leases concerning movable assets and it 

specifically excludes lease agreements to use lands. Therefore, 

court held that rent equalization reserve debited to Profit and 

Loss Account is to be added back while computing book profit 

for purposes of section 115JB. 

Ø The ITAT Pune Bench in the case of Tetra Pack India as 

reported in 78 Taxmann 259 on the issue of Transfer pricing 

and calculation of the OP under the TNMM method held that 

unusual cost such as replacement cost of old packing machines 

is excludible from OP. In past, assessee had sold/leased TBA-

10 filing machines to its customers and was making significant 

sales of packaging material to those customers. The assessee 

replaced old machines, as there was a possibility that assessee 
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would have lost out on sale of packaging material used by 

those customers. Assessee therefore replaced old machines 

with latest technology filing machines with higher production 

capacities by offering special discounts.  Thus, while computing 

OP, cost related to replacement of old packing machines with 

new ones, was to be excluded from OP, it being an 

extraordinary item event.  On the issue of 92CA read with 

section 263, where the CIT invoked section 263 jurisdictions it 

was observed that in course of assessment, AO passed order 

under section 143(3). In respect, international transactions, 

addition was made as per order of TPO passed under section 

92CA (3). Thus, there was nothing on record which would point 

out that order of TPO had been revised or said order was not in 

existence when AO passed order under section 143(3). 

Therefore, CIT could not revise order of AO because an AO 

cannot revise an order passed by TPO under section 92CA (3). 

Ø The ITAT Mumbai Bench in the case of Warbug Pincus as 

reported in 78 Taxmann 273 on the issue of Comparability 

under TP held that a company engaged in share broking 

services isn't comparable to investment advisory service 

provider. Assessee Company was engaged in providing 

investment advisory services to its AE.  Hence a company need 

to be excluded from comparable list for reason that segment 

results of company was a loss and almost entire income was 

from rating service Further where major part of revenue 

earned by company was from investment fee and no segmental 

details were available in respect of income earned from other 

activities, it should be excluded from comparability analysis. 

Further where major part of revenue of a company was from 

management fees earned from its own mutual fund, it should 

be excluded from list of comparable and where RPT of a 
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comparable being 60.50 %, it should be excluded.  Further a 

company engaged in providing investment banking services, 

advisory in mergers and acquisitions and re-construction of 

business and merchant banking and investment services was 

incomparable further a company offering consultation services 

in area of strategy, risk management, operations, 

improvement, regulatory economics and translation advisory 

and whose entire revenue was generated from consultation fee 

could also not held as valid comparable. 

Ø The ITAT Mumbai Bench in the case of Aakash Lavelsh club as 

reported in 78 Taxmann 338 on the issue of capital receipts vs 

Revenue receipt held that non-refundable deposits received by 

Club for providing facilities to its members taxable as revenue 

receipt. Assessee was engaged in running a club for family 

entertainment. It recovered club membership enrollment fund 

at time of admitting members. Fund comprised of certain non-

refundable deposits as well. Assessee claimed that said 

deposits constituted capital receipt. The court held in favour of 

revenue that non-refundable deposits had close proximity and 

nexus to specific services performed by assessee-club for its 

members on obtaining membership of club, same should be 

taxed as revenue receipts. Further Assessee received advance 

membership fee for 25 years from its members towards 

enjoyment of various facilities provided by it - Assessee case 

was that there was a contractual obligation on it to appropriate 

said advance membership fees over tenure of membership and 

same could not be brought to tax in its entirety in year of 

receipt. AO rejected assessee's plea and brought entire receipt 

of advance membership fee to tax in year of receipt itself. 

Since assessee had received advance membership fee for 25 

years, concept of matching principles was to be applied while 
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computing income under Act and entire amount received by 

assessee could not be brought to tax in year of receipt itself - 

therefore, impugned order was to be set aside and, matter was 

to be remanded back to work out spread/rollover of advance 

membership fee collected for a period of 25 years on basis of a 

reasonable scientific method. 

Ø The ITAT Ahmedabad bench in the case of cadila Health as 

reported in 78 Taxmann 330 on the issue of Section 9, 195 

read with Article 12 of India- Belgium DTAA  gave the effect of 

make available clause in brought from India-USA DTAA. 

Assessee-company made remittances to three foreign 

companies at USA, Canada and Belgium towards technical 

consultancy and professional services without withholding tax 

in terms of section 195 .AO held that said payments made by 

assessee were in nature of fees for technical services within 

meaning of section 9(1) (vii) .It was found that non-resident 

parties had no PE in India and non- resident parties did not 

make available any technical knowledge to assessee - thus, 

article 12 of DTAAs between USA and India and Canada and 

India was not applicable further in view of MFN clause in DTAA 

between India and Belgium, language of article 12 of DTAA 

between India and USA would apply to said remittances and, 

thus, services provided to assessee by non-resident parties did 

not fall within purview of included services/technical services 

and, hence, there was no liability on assessee to deduct TDS 

under section 195. 

Ø The ITAT Pune Bench in the case of Honeywell Turbo as 

reported in 78 Taxmann 342 on the issue of comparability 

under TP held that Company developing payroll processing 

software isn't comparable with co. rendering business support 
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services. Assessee was engaged in business of manufacturing 

of turbochargers which had application in automobile engines 

for supply to domestic customers and also to AE. TPO while 

benchmarking international transactions entered into by 

assessee had considered transactions under head 

'manufacturing operations, i.e., transactions pertaining to 

turbocharges business' on account of export of manufactured 

goods and payment of royalty . Both assessee and TPO had 

applied TNMM method to benchmark international transactions 

.PLI of assessee by applying OP/OC was worked out at 3.66 %. 

TPO calculated margins of comparables and arithmetic mean of 

final list of comparables worked out to 8.54 per cent .since 

difference between revenue earned by assessee and arm's 

length price determined by TPO did not exceed 5 per cent, 

assessee case was covered under proviso to section 92C(2) 

and, thus, impugned adjustment was to be set aside . During 

relevant year, assessee was rendering business support 

services to its AE .since nature of business undertaken by 

assessee was provision of specialized knowledge connected to 

IT services, a company which was a rate agency and was 

providing certain services of conducting research and preparing 

reports for its customers, could be taken as comparable and a 

company which had developed software for payroll processing 

and income was earned through such software, was not 

acceptable as comparable further  a company engaged in 

organizing events with various kinds of sponsors, could also not 

be accepted as comparable. Further where assessee was risk 

mitigating entity, wherein all risks were taken care of by AE, 

adjustment on account of difference in risk profile of 

comparable companies was to be allowed while benchmarking 

international transaction of assessee. Further assessee 

rendering application engineering services to its AE, a company 
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which was functionally comparable, could not be excluded from 

list of comparable merely because it had shown negative profit 

margin in relevant AY and similarly a company being 

functionally comparable, could not be rejected on ground that 

its profit margin was very high during AY in question. 

Ø The ITAT Bangalore Bench in the case of Lalanath Reddy as 

reported in 78 Taxmann 343 on the issue of section 145 read 

with 44AB held that Builder can't decline to get accounts 

audited just because he is following project completion method 

and accordingly upheld the penalty. The assessee a builder, 

was following project completion method and failed to get his 

accounts audited and furnish report of such audit as required 

under section 44AB . The court held that the application of 

section 44AB is independent and is not depended upon the 

method of accounts adopted by the assessee under section 

145, whether it is project completion method or percentage 

completion method and accordingly assessee, and therefore 

imposition of penalty was justified under 271B. 

Ø The ITAT Mumbai bench in the case of Linklaters LLP as 

reported in 79 Taxmann 12 on the issue of FTS held that Sum 

received by UK based firm for advisory services couldn't be 

treated as FTS. Assessee a LLP incorporated under Laws of UK 

provided legal advisory services to its clients worldwide 

including India, since by rendering those services, assessee did 

not make available any technical knowledge, know-how or 

experience to its clients, amount received by it was not taxable 

in India as FTS.  Further article 15 of India-UK DTAA applies to 

determine taxable income in hands of individual and not other 

persons, assessee being a partnership firm, impugned amount 

of fee received by assessee for rendering legal advisory 
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services was not taxable in India under aforesaid article. 

Further Where assessee received certain amount as 

reimbursement of expenses, since said expenses were of 

routine nature and, moreover, there was no mark up involved 

therein, amount in question could not be brought to tax as 

assessee's income. 

Ø The ITAT Jaipur Bench in the case of Mahima Siksha Samiti as 

reported in 79 Taxmann 38 on the issue of relief under section 

11 held that advance made by Educational Institution to Jaipur 

National University won’t lead to denial of Sec. 11 relief. Where 

main objects of assessee society were setting up of educational 

institutions and operating them for promotion of education, 

assessee society generating surplus year after year would not 

be a deciding factor to determine whether it is eligible for 

exemption under section 11. What is relevant is whether 

surplus so generated has been ploghed back in furtherance of 

its educational objectives and related activities or not. Thus, 

where amount advanced by assessee society to Jaipur National 

University was in accordance with its objectives of setting up of 

educational institutions and managing and operating them for 

promotion of education and spreading of systematic education 

to students and the contribution so made was also in 

consonance with the Jaipur University Act which requires the 

assessee society to contribute and support the University in its 

activities, as a sponsoring body on a regular basis, the 

contribution will qualify as due application of income in hands 

of assessee society and same cannot be a basis for denial of 

exemption under section 11 to assessee society. 

Ø The ITAT Mumbai in the case of Shapoorji Pallonji as reported 

in 79 Taxmann 39 on the issue of section 14A held that 
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disallowance cannot be made until AO records satisfaction that 

disallowance offered by assessee is unsatisfactory. Rule 8D of 

1962 Rules is not attracted automatically to an assessee who 

earns exempt income, rather, in a case, where AO after 

examination of books of account under Section 14 A(2), 

records his satisfaction that disallowance or 'nil' disallowance 

made by assessee is found to be unsatisfactory, he is 

authorized to compute amount to be disallowed under rule 8D 

of 1962 Rules. 

Ø The AO is required to examine the accounts of the assessee and 

only when he is not satisfied with the correctness of the claim of 

the assessee in respect of expenditure in relation to exempt 

income, he can determine the amount of expenditure which 

should be disallowed in accordance with such method as 

prescribed, i.e., rule 8D of the Rules. Therefore, the AO at the 

first instance must examine the disallowance made by the 

assessee or the claim of the assessee that no expenditure was 

incurred to earn the exempt income. If and only if the AO is not 

satisfied on this count after making reference to the accounts, 

that he is entitled to adopt the method as prescribed, i.e., rule 

8D of the Rules. Thus, rule 8D is not attracted and applicable to 

assessee who has earned exempt income and it is not 

compulsory and necessary that an assessee must voluntary 

compute disallowance as per rule 8D of the 1962 Rules rather 

where the disallowance or 'nil' disallowance made by the 

assessee is found to be unsatisfactory on examination of 

accounts, the AO is entitled and authorized to compute the 

deduction under rule 8D of the Rules. Therefore, the condition 

precedent for the Assessing Officer entering upon a 

determination of the amount of the expenditure incurred in 

relation to exempt income is that the Assessing Officer must 
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record that he is not satisfied with the correctness of the claim of 

the assessee in respect of such expenditure. 

Ø India and Belgium sign Protocol amending the India-

Belgium Double Taxation Avoidance Agreement and 

Protocol  

India and Belgium have signed a Protocol amending the existing 

Agreement and Protocol between the two countries for 

Avoidance of Double Taxation and the Prevention of Fiscal 

Evasion with respect to Taxes on Income today in New Delhi. 

The Protocol was signed by Shri Sushil Chandra, Chairman CBDT 

on behalf of India and Mr. Jan Luykx, Ambassador of Belgium to 

India, on behalf of Belgium.  

The Protocol will broaden the scope of the existing framework of 
exchange of tax related information which will help curb tax 
evasion and tax avoidance between the two countries and will 
also enable mutual assistance in collection of taxes.  

Fighting the menace of Black Money stashed in offshore accounts 

has been a key priority area for the Government. To further this 

goal, international agreements / declarations/ conventions for 

the Avoidance of Double Taxation & Prevention of Fiscal Evasion 

with respect to Taxes on Income and for Exchange of 

Information and have been signed / amended by India with 

Switzerland, Mauritius, Cyprus, Japan, Republic of Korea, 

Kazakhstan, Singapore and Austria during the financial year 

2016-17. 
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Ø The HC of MP in the case Idea cellular limited as reported in 78 

Taxmann 106 on the issue of SIM Card replacement charges 

has held that such charges are liable to service tax and not 

VAT. Assessee had been granted Unified Access Services 

License by Central Government for providing telecom services 

within State of MP .It provided various kinds of services, i.e., 

cellular, fixed line and broadband services, which included 

roaming facilities, STD and ISD and other various value added 

services to subscribers .It paid service tax on said services. 

Assessing Authority levied VAT on SIM card replacement 

charges and lease line charges received by assessee from 

subscribers on plea that said charges fell within purview of 

sections 2(u) and 2(v) of MPVAT.  The HC held that in view of 

judgment of SC in cases of BSNL [2006] 3 STT 245 and Idea 

Mobile Communication Ltd. v. CCE & C [2011] 12 taxmann.com 

307/32 STT 262, levy of VAT on SIM card replacement charges 

received from subscribers was not justified. Further in view of 

judgment of its own order in case of Bharti Infratel Ltd [WP 

5340 of 2013 dated 20/08/2015], levy of VAT on lease line 

charges was also not justified. 

Ø The HC of Madras in the case of JKM graphic solutions as 

reported in 79 Taxmann 77 on the issue of TVAT held that 

Credit can’t be denied to purchaser merely because of non- 

compliance by seller. If there is a default on the part of the 

selling dealer by not filing returns or not paying tax, then it 

cannot result in the denial of credit to the purchasing dealer. If 

the sale is not in dispute and if there are no allegations that the 

tax invoices shown by purchasing dealer are fraudulent, then 

credit cannot be denied. The purchasing dealer is required to 

produce along with his return, proof of payment of tax and 

documents required to be filed along with return. If the dealer 
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has produced all required documents, he would be 

automatically entitled to credit irrespective of the fact that 

selling dealer has made some default. 

Ø The Mumbai CESTAT in the case of Indoco remedies as 

reported in 79 Taxmann 22 on the issue of classification under 

CETA held that Sensodent' classifiable as medicated dental 

paste and not as toothpaste. Toothpaste, namely, Sensodent-K 

and Sensodent-KF having active ingredient, i.e. Potassium 

Nitrate, is classifiable under sub-heading 3003.10 of CETA. 

Ø The CESTAT Mumbai in the case of Datamini Technology as 

reported in 78 Taxmann 182 on the issue of service tax held 

that reimbursement for promoting Microsoft and Intel logo on 

assessee products not liable to Service Tax. Assessee was 

engaged in manufacture of personal computers and used 

products of Intel and Microsoft for such manufacture. It was 

entitled to some reimbursement of costs of publicity and 

advertisement from INTEL and MICRSOFT subject to inclusion 

of their logos in publicity copy or material of assessee. 

Adjudicating Authority held that these displays were for a 

consideration and said consideration was taxable under section 

65(105) (zzb) for having rendered 'business auxiliary service' 

within meaning of section 65(19). Since assessee was not 

covered under category of “business auxiliary service” the 

reimbursement therefore was not subject to service tax. 
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Ø The HC of Madras in the case of TTV Dhinakaran as reported in 

77 Taxmann 314 on the issue of power of Appellate authority 

under FEMA read with section 52(4) and 50 and 51 of the 

FEMA, held that the appellate authority has suo moto powers to 

modify order of adjudicating authority. The appellate authority, 

viz., Board is vested with authority to pass any order that could 

be passed by adjudicating authority. Further the adjudicating 

authority as well as appellate authority has also been granted 

powers under section 53 to exercise any of powers of Civil 

Court under CPC to call for records and documents, summoning 

of witnesses, collect evidence on affidavits, etc. However, 

unlike powers of High Court under section 54 where scope of 

appeal is restricted to questions of law, appellate authority is 

entitled to evaluate facts and evidence under section 52(3) and 

(4). On the provisions related to CA 2013 read with FEMA on 

the issue of Directors it was held that formation of incorporated 

company under section 3(1), which confers a separate legal 

entity to company, does not absolutely dissolves liability of 

director of a company under every circumstance. The 

protection given to a company is not an absolute bar to 

proceed against directors and it is to be decided on facts of 

each case put to test.  Further where various acts done in 

name of company in contravention of sections 8 and 9 of FERA 

could not be attributed to company and there was no evidence 

that those were done in course of company's business, 

appellant director was legally liable for those acts. 

Ø The HC of Madras in the case of V. Sambadan Vs PNB as 

reported in 78 Taxmann 234 on the issue of section 13 & 14 of 

SARFAESI read with rules 8 and 9 of the Security Interest 

(Enforcement) Rules held that PNB to refund deposit of 

purchaser when it didn't mention all encumbrances on 
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auctioned property. The rules 8 and 9 permit auction sale of 

property with or without encumbrance and where ordinarily a 

sale is completed, on receipt of entire sale consideration and 

handing over possession, but if encumbrance is specifically 

mentioned in sale notice and if auction purchaser with eyes 

open, had purchased property, then there could be a cause to 

contend that it is purchaser, who had taken risk. However, 

while issuing a sale notice, it is duty of bank to mention all 

encumbrances in property Further where condition, 'as is where 

is' or 'as is what is' may indicate that when property is sold, 

everything is not clear, but at same time, purchaser cannot be 

expected to know that property sold was already mortgaged to 

another bank and there was decree in suit and, therefore, bank 

would be liable to refund amount deposited by purchaser. 

Ø FDI through LLP  

The RBI notifies FDI in the LLP - "Schedule 9 [See Regulation 5 

(9)].The Scheme shall be called Foreign Direct Investment 

(FDI-LLP) in LLP formed and registered under the LLP Act, 

2008.  

1. Eligible Investors  

A person resident outside India (other than a citizen of Pakistan 
or Bangladesh) or an entity incorporated outside India (other 
than an entity in Pakistan or Bangladesh), not being a FPI or 
FII or FVCI registered in accordance with SEBI guidelines, may 
contribute foreign capital either by way of capital contribution 
or by way of acquisition/transfer of profit shares in the capital 
structure of an LLP.  

Eligible investment –  
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Contribution to the capital of an LLP would be an eligible 
investment under the scheme. Note: Investment by way of 
'profit share' will fall under the category of reinvestment of 
earnings. 

 Eligibility of a LLP FDI in LLPs is permitted, subject to the 
following conditions:  

FDI is permitted under the automatic route in LLPs operating in 
sectors/activities where 100% FDI is allowed through the 
automatic route and there are no FDI linked performance 
conditions.  

An Indian company or an LLP, having foreign investment, will 
be permitted to make downstream investment in another 
company or LLP engaged in sectors in which 100% FDI is 
allowed under the automatic route and there are no FDI linked 
performance conditions. Onus shall be on the Indian 
company/LLP accepting downstream investment to ensure 
compliance with the above conditions. 

FDI in LLP is subject to the compliance of the conditions of LLP 
Act, 2008. A company having foreign investment can be 
converted into an LLP under the automatic route only if it is 
engaged in a sector where foreign investment up to 100 
percent is permitted under automatic route and there are no 
FDI linked performance conditions. 

4. Pricing  

FDI in a LLP either by way of capital contribution or by way of 
acquisition/transfer of profit shares, would have to be more 
than or equal to the fair price as worked out with any valuation 
norm which is internationally accepted/adopted as per market 
practice (hereinafter referred to as "fair price of capital 
contribution/profit share of an LLP") and a valuation certificate 
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to that effect shall be issued by the Chartered Accountant or by 
a practicing Cost Accountant or by an approved valuer from the 
panel maintained by the Central Government. In case of 
transfer of capital contribution/profit share from a resident to a 
non-resident, the transfer shall be for a consideration equal to 
or more than the fair price of capital contribution/profit share 
of an LLP. Further, in case of transfer of capital 
contribution/profit share from a non-resident to resident, the 
transfer shall be for a consideration which is less than or equal 
to the fair price of the capital contribution/profit share of an 
LLP.  

5. Mode of payment  

Payment by an investor towards capital contribution in LLPs 
shall be made:  

(i) by way of inward remittance through banking channels; or 

(ii) by debit to NRE/FCNR(B) account of the person concerned 
maintained with an AD Category-I bank in accordance with 
Foreign Exchange Management (Deposit) Regulations, 
2016, as amended from time to time.  

6. Reporting  

Reporting of foreign investment in LLPs and 
disinvestment/transfer of capital contribution or profit shares 
between a resident and a non-resident may be made in a 
manner as prescribed by RBI from time to time. 

All LLPs which have received FDI in the previous year(s) 
including the current year shall submit to the RBI on or before 
the 15th day of July of each year, a report titled 'Annual Return 
on Foreign Liabilities and Assets' as specified by the RBI  from 
time to time. 
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It is a well-known and reputed firm of Chartered Accountants having its Head office 

at New Delhi. The firm has its branch offices in Mumbai, Asansol &Jharkhand. The 

firm has also marked its presence in overseas through its associates in different 

countries across Europe & USA. The firm practice areas are Direct tax including 

transfer pricing, International tax matter & DTAA matters, Indirect tax, Corporate 

&allied law, FEMA and RBI related matters, Audit & Assurances related matters. The 

most valuable assets the firm possesses are its team of experienced, knowledgeable, 

talented and dedicated pool of human resources. The efficient deliveries of the work 

and client satisfaction are the two-important mantra of the firm. The mantra of the 

firm is “Knowledge is power. “In a very dynamic and fast changing global situation, 

where the internet and social sites are used as uninterrupted flow of information and 

knowledge, the organization believes in the dissemination of knowledge is the best 

way to acquire it and in this process, it issues weekly updates which contains recent 

changes, notification and amendments and judicial pronouncement and it is released 

on every Monday. This weekly updates are known as “Weekly Bulletin” and it is 

issued after thorough discussion of the team members on every preceding Saturday. 

This weekly bulletin truly represents the practice areas of the firm. The firm has a 

pool of CA, CS and lawyer and support staff to carry out the assignment in a very 

efficient research, planning and execution in a time bound manner. The firms have 

handled various assignments of auditing and taxation and guiding various clients on 

taxation other management consultancy matters.  

The firm has recently released a FAQx on Income Disclosure Scheme 2016 and 

Equalization Levy. 
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